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NOTES. 


Seventy of the ninety-five pages of 
the Federal Reporter for November 
14th are occupied with thecases known 
as The Railroad Tax cases, decided in 
the U. 8. Circuit Court of California by 
Juiges Field and Sawyer. Mr. Jus- 
tice Field’s opinion in the San Mateo 
case alone fills thirty pages. Long as 
it is, however, no lawyer, who desires to 
understand clearly the position of the 
Federal Judiciary on the great ques- 
tions of constitutional law arising under 
the fourteenth and fifteenth amend- 
ments, can fail to find it most instruc. 
tive and interesting. The student of 
American constitutional history, who 
wishes to bring his inquiries down to 
the latest date, should read carefully 
this opinion as well as the concurring 
opinion of Judge Sawyer in this case, 
and bis single opinion in the Sonoma 
county case, as well as the valuable 
notes appended to both. The subjects 
discussed are of vital interest, an.l 
Mr. Justice Field has evidently given 
them the most careful consideration, 
His opinion is one of the best exam- 
ples of his admirable judicial style. 
The weighty character of the discus- 
sion is shown by the titles of the 
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twelve subdivisions of the syllabus, 
Equal protection of the laws in taxa- 
tion; burdens to be equally imposed; 
unequal taxation inhibited; the rule 
of uniformity of taxation construed ; 
the rule applied to artificial as well as 
natural persons; the rights of corpor- 
ations as persons under the fourteenth 
and fifteenth amendments; the consti- 
tution and laws of California, which pro- 
vide for taxation of railroad property 
without notice; conflict with the consti- 
tutional guaranty that no one shall 
be deprived of his property without 
due process of law; what is due 
process of law as to protection of 
property rights; construction of the 
state constitution as to revenue 
and taxation; protection of prop- 
erty guaranteed to corporations ; vest- 
ed rights as to state power over cor- 
porations; judicial inquiry into the 
passage of bills by state legislature ; 
the journals of the legislature as evi- 
dence ; payment of taxes made ‘under 
state constitution but void as violatitig 
the fourteenth amendment, not under 
duress but voluntary and not recover- 
able. These are topics of transcend- 
ent importance at this time, and they. 
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are worthily discussed in these opin- 
ions. In view of the political position 
of Mr. Justice Field, his views, express- 
ed with so much vigor and clearness, 
must have a wide influence in shaping 
public sentiment and quieting contro- 
versies on these great subjects. 


An application was made to the 
Court of Errors at the present term for 
a rehearing in a case in which the de. 
cree of the Court of Chancery was af- 
firmed because the judges who sat on 
appeal were evenly divided, and be- 
cause of the furm in which the quest- 
ion was put. The decision below was 
made by an advisory master. He re- 


fused a decree of divorce on the 
ground that he did not think the 
adultery alleged was sufficiently proved 
by unobjectionable evidence. 
ten judges sat on the appeal. 


Only 
Five 
who were competent to hear the case 
were absent. No opinion was read in 
the Court of Errors. The master in 
deciding the case below announced im- 
portant doctrines in regard to the 
force of confessions as evidence. The 
decision of the Court of Errors is 
practically determined by the opinion 
of the advisory master. 

One of the questions presented to the 
court on this application is, whether a 
rehearing can be ordered by a majority 
of the whole court although none of 
the judges who concurred in the judg- 
ment desires a relearing. In other 
words is it competent for the five 
judges who did not sit and the five 
who voted to reverse to ordera re 
hearing without the consent of some 
one of the five who voted to affirm this 
decision of the master? The rule of 
the United States Supreme Court is 
that a re-argument will not be heard 
unless some member of the court who 
concurs in the judgment of the court 
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desires it. The question is whether 
that rule shall be applied in this state 
to a case in which the court was evenly 
divided and the judgment was affirmed 
only by reason of the form in which 
the question was put. In the Supreme 
Court the application is usually heard 
by the same judges as heard the argu- 
ment, and in that case unless one of 
the judges who concurred in the judg- 
ment desires a re-argument it would 
be impossible to prevent it, for the 
majority would be against it; but in 
our Court of Errors, where it often 
happens that a case is heard by a bare 
quorum of the court, it may be of 
great importance that the whole court 
should have power to order a re-hear- 
ing where the decision has been ren- 
dered with.ut a majority by one-third 
of the whole court and only by reason 
of tue form in which the question was 
put. In the present instance Mr. 
Stockton has presented a petition 
which seems to furnish cogent reasons 
for a rehearing both on account of the 
law and the facts. Upon this, how- 
ever, we cannot judge; we only speak 
of the importance of adopting a rule 
which shall recognize the power of the 
court to act in such a case. 


In Watson v. Brooks, U. 8. Circuit 
Court, Dist. Oregon, Sept. 27, 1882, 
it was held that a broker is entitled to 
his commission on a sale of real prop- 
erty when he has obtained a purchaser 
who is willing and able to enter into a 
valid contract of purchase upon the 
terms proposed. It is no answer to the 
claim of the broker to say that the 
parchaser had demanded time tose irch 
the title, and that the sale had gone 
off because the defendants were not 
willing to allow time for that purpose, 
Tbe purchaser was entitled to a reason- 
able time to examine the title, and if 
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he had examined it and found it defec- 
tive and refused to take it on that ac- 
count, the broker would still have been 
entitled to his commission. It was 
also held in this case that a resident of 
a territory cannot sue a citizen of a 
state in a federal court on the ground 
of citizenship. This is in accordance 
with the authorities, Hepbourn v. 
Ellzey, 2 Cranch. 445; New Orleans 
v. Winter, 1 Wh. 91; Barney v. Balti- 
more, 6 Wall. 287. The rule is en- 
tirely settled. 


Tue old question whether the negli- 
gence of a parent is imputable to the 
child in an action brought by the latter 
for damages arising from negligence was 
decided again in Fitzgerald v. St. Paul, 
M. & M. R. R. Co., by the Supreme 
Court of Minnesota, August, 1882. The 
court said the question was one upon 
which there was “a decided conflict of 
authority,’ and that it had been so 
fully considered by both courts and 
commentators that there was little rea- 
son to discuss it further, and the ma- 
jority of the court adopted as sounder 
in principle and more equitable in 
practice the doctrine of those cases 
which hold that the negligence of the 
parent or other person rightfully hav- 
ing control of the infant non sui juris 
is to be imputed to the child. On the 
trial in the court below the counsel for 
both parties had agreed that this was 
the rule of law, but the judge while 
charging the jury that they were to act 
upon this principle because the parties 
had agreed upon it, had told them that 
he himself did not believe it to be law, 
and that he thought both reason and 
principle to be against it. The court 
held that such a charge was calculated 
to mislead the jury, and granted the 
defendant a new trial. 








In re Ellerbe, U. 8. Cireuit Court, 
E. D. Missouri, Oct 4, 1882, 13 Fed. 
Rep. 530, it was held that a refusal to 
obey a subpoena issued by a Federal 
Court is an offence against the United 
States within the meaning of Sec, 1014 
of the Revised Statutes,and that where a 
Feder.]1 Court orders the arrest of a 
witness charged with having disobeyed 
a subpoena issued by it, and the wit- 
ness departs into another district, any 
judge of the United States having jur- 
isdiction in that district may order his 
arrest and removal back into the dis- 
trict in which he is charged with the 
the offence. It was also held that in 
such cases the latter judge cannot en- 
quire into the guilt or innocence of the 
accused before ordering his removal. 
It was admitted that the judge must 
make some investigation before order- 
ing his removal, but precisely how far 
he may go in such an enquiry was not 
decided, The court said itis certain 
he must be satisfied of the identity of. 
the person, and that it might be assum- 
ed for the purposes of this case that he 
may enquire into the jurisdiction of 
the court which made the order of ar- 
rest; if such be the law the jurisdic- 
tion clearly appears. ‘I do not think, 
however, that in such a case as this the 
district judge can go furtber and en- 
quire into the question of the guilt or 
innocence of the prisoner. There may 
be cases in which the enquiry might 
properly extend to an examination 
into the question of the probable guilt; 
but, if so, there are cases where there 
has neither been a preliminary exami- 
nation nor an indictment in the dis- 
trict where the offence was committed, 
nor an order for the arrest of the pris- 
oner by a court of the United States 
of competent jurisdiction and sitting 
in that district. See opinions of Mr, 





Justice Miller and Judge Love, 1 
Woodw. 422.” 

It seems to us that this rule must 
be based upon the common law 
practice in regard to the arrest of 
a defendant in one county upon a war- 
rant issued in another, rather than up- 
on the statute of the United States. 
The statute, sec. 1014, directs the 
judge to issue a warrant of removal, 
but only in case a person has been 
committed in his district for an offence 
which is to be tried in another : it does 
not say that the commitment shall be 
made upon the production of a war- 
rant issued in another district. The 
statute provides for the removal after 
the commitment has been made, and 
does not direct upon what evidence the 
commitment or arrest shall be made. 


Ix Hibernian Insurance Co. v. St. 
Louis & New Orleans Trans. Co., 
in the same Circuit, Sept. 28, 1882, 13 
Fed. Rep. 516, it was beld that a 
court of equity will not permit the 
stockholders of one corporation to 
organize another and transfer all the 
corporate property of the former to 
the latter without paying all the cor- 
porate debts. When such a transfer is 
made, the obligations of the old cor- 
poration may be enforced against the 
new to the extent of the assets received 
by it. 

Ir our legal machinery in New Jer- 
sey is a little old-faslioned and slow 
in operation, it has at least the advan- 
tage of being easy to set in motion and 
it takes a grip of the material at the 
first turn. A summons may be drawn 
and issued in a few moments, and the 
defendant cannot evade service by any 
such simple device as baffled the sheriff 
and the court in the recent case of 
Hull +. Bartlet, which will appear in 
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47 Conn, Where summons can be 
served at the defendant's last usual 
place of abode it is not worth while for 
her to hide in a wood-house and lie on 
the floor with her face downwards and 
covered with a shawl to avoid being 
identified by the officer. It seems like 
a confession of weakness on the part 
of the government for a court to hold 
that it was an assault on the part of 
the officer when he gently removed the 
shaw! and turned the defendant's head 
so that he could see her face. The 
right of the citizen, however, to immu- 
nity from all interference with his body 
at the hands of any other person 
is of the greatest importance, and the 
court thought that the service of a 
civil process was not sufficiently im- 
portant to justify the least infraction 
of this privilege. 

It is better to hold the officers of 
the law to this strict doctrine than 
to wink at the use of deception and 
violence outside of the state in order 
to bring an accused person within the 
jurisdiction, as it is said was done in 
the case of Benjamin Noyes when he 
was arrested in Washington and 
brought here for trial, and afterwards 
tried and convicted. 

The opinion of the Connecticut Su- 
preme Court isinteresting and we may 
give a long extract from it: 

The defendant, Bartlett, at the time 
was deputy sheriff. A lawful writ of 
summons had been placed in his hands 
to be served on Mrs. Hull, who know. 
ing that service was about to be made 
upon her fled from town to town and 
hid herself in many different ways and 
places, resorting to extraordinary ex- 
pedients and subterfuges to elude the 
officer. At last the defendant traced 
ber as he believed to the house of one 
Viets, where, upon inquiry, he was told 
she had left in the morning. Permis- 
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sion to search was for a time denied, 
yet afterwards granted, bnt she wre 
not found in the house. Finally the 
door of a small out building was dis- 
covered fastened. But no response 
could be obtained from any person 
within, after repeated calls. At last 
the defendant, having first obtained 
permission of the owner for that pur- 
pose, forced the door and found a wo- 
man lying on the floor with Ler head 
and face closely wrapped to prevent 
identification. The defendant repeat- 
edly requested her to uncover her face 
in order that he might know who she 
was—stating his business. But after 
waiting long she still kept her posi- 
tion and the covering over her face. 
He then as gently as possible raised 
her up and uncovered her face for the 
mere purpose of identifying her, that 
he might, complete the service and 
make truthful return upon the writ. 
Under the circumstances of this case 
will the law justify an act on the part 
of the officer which would otherwise 
constitute an assault and battery? It 
was the officer’s duty, and he had a 
right to make personal service of the 
writ, and in the performance of his 
duty the plaintiff had no right to ob- 
struct or resist him. If she did so 
the defendant had undoubted right to 
use all the force necessary to overcome 
such obstruction or resistance. Hager 
and wife v. Danworth, 20 Barb. 16. 
The right to overcome with necessary 
force all active resistance is clear, but 
is there the same right to overcome by 
the same means mere passive resist- 
ance? We think not. It is obvious 
that the plaintiff could do or omit to 
do many things to delay, hinder and 
embarrass the service of a writ not 
only with impunity, but without giving 
the officer any right to use force. She 
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herself; she could make identification 
difficult by change of dress, by cutting 
or dying her hair, or blacking her face 
or wearing a mask or a vail, The law 
must declare the circumstances and oc- 
casions where an assault is justifiable. 
It would not do to leave it to the jury 
to determine whether the conduct was 
reasonable, unless the law first declares 
it to be a case for the use of such 
force. 

There are no authorities that deter- 
mine the precise question that controls 
this case. It must be settled by the 
analogies of the law, and in such a 
manner as to secure those immunities 
and rights which the law holds most 
precious. Suppose Mrs, Hull had fled 
before the officer and had entered her 
own dwelling touse, closing after her 
the outer door; the law surely would 
have said to the officer “thus far and 
no farther;” but the dwelling is 
not more sacred than the person of the 
dweller. The law has given every one 
an inherent right to immunity frorr. in- 
terference with, or violence, or injury 
to his body at the hands of any other 
person, The exceptions where an as- 
sault is justifiable are all founded on 
the highest necessity. We do not 
think the mere importance of identi- 
fying a person for the service of civil 
process comes up to the spirit and rea- 
son of any of the recognized grounds 
for justifying an assault. 





Two cases recently decided illus- 
trate, by comparison, the destinction 
between the liability of a common car- 
rier for the acts of his servant to a pas- 
senger on the one hand and a stranger 
on the other. The general rule is that 
an employer is not liable fora wilful 
injury done by a servant, though done 
in the course of his employment, un- 
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his employer, and, where the servant is 
not acting within the course of his em- 
ployment, the employer is not liable, 
and the mere purpose of the servant to 
serve his employer has no tendency to 
bring the act within the course of the 
employment. This was held in Marion 
v. Chicago R. J. & P. RK. Co., Towa 
Supreme Court, October 4, 1882, 13 
N. W. Rep. 415, where a brakeman put 
a trespasser off of a freight train in 
motion without the direction of the 
conductor, who alone was authorized 
to order such ejection; but in Chi- 
cago & EL. R. R. Co. vy, Flexman, 
Supreme Court of Illinois, September, 
1882, 14 Reporter 617, it was held 
that a railroad company was liable to 
a passenger who was struck in the face 
bya brakeman because the passenger 
had accused him of stealing his watch. 
In this case the court referred to the 
rule above quoted and said: “The 
doctrine is no doubt correct when ap- 
plied ina proper case. If, for exam- 
ple, a conductor or brakeman in the 
employ of a railroad company sbould 
wilfally assault a stranger —a person 
to whom the railroad company owed 
no obligation whatever—the master in 
such a case would not be liable for the 
act of the servant; but when the same 
doctrine is invoked to control a case 
where an assault has been made by the 
servant of the company upon a passen- 
ger upon one of its trains, a different 
question is presented—one which rests 
upon an entirely different principle,” 
and they‘adopted the language of the 
court in Goddard v. R. R. Co., 57 Me. 
202, where it is said: “The carrier's 
obligation is to carry his passengers 
safely and properly, and to treat them 
respectfully; and if he intrustse the 
performance of this duty to his ser- 
rants, the law holds him responsible 
for the manner in which they execute 
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the trust * * * He must not only 
protect his passengers against the vio- 
lence and insults of strangers and co- 
passengers, but @ fortiori against the 
violence and insults of his own ser- 
vants.” The court cited also Packet 
Co. v. True, 88 Ill. 608; Bryant v. 
Rich, 106 Mass. 180, where a passen- 
ger on a steamboat was assaulted and 
injured by the steward and some of the 
table waiters, and the carrier was held 
liable ; Cracker v, R.R, Co.,38 Wis., where 
a railroad company was held liable be- 
cause a conductor kissed a female pas- 
senger against her will, and also Sher- 
ley v. Billings, 8 Bush. 147; McKin. 
ley v. R. R. Co., 44 Iowa 314, and R. 
R. Co. v. Burke, 53 Mis. 200. We 
are not told whether the brakeman had 
stolen the watc!: or not. If he bad not 
the passenger could not hardly have 
recovered heavy damages against him. 


EXEMPTIONS—MARRIED WOMAN 
AS A DEBTOR HAVING A 
FAMILY. 


The question whether a woman who 
supports her husband and children is 
entitled to exemption from execution 
as “a debtor having a family,” was 
suggested by an application made to 
the Chancellor in Muir v. Howell, No- 
vember 20th. The bill prayed for an 
injunction to stay a sale of personal 
property under an execution at law 
against a married woman until she 
should have an opportunity of select- 
ing two hundred dollars’ worth of 
goods, which she should retain as ex- 
empt from execution. The bill alleged 
that the woman kept a millinery shop 
by which she supported herself and 
her husband and her children who 
lived with her in rooms over the shop ; 


that her husband was infirm and una- 














ble to support the family, and that the 
furniture and stock in trade belonged 
to her. It also appeared that the 
sheriff had levied on all her goods to 
satisfy judgment against her; that she 
had demanded to have two hundred 
dollars worth of goods set apart to 
her as a debtor having a family, and 
that the sheriff refused to allow it, but 
insisted on selling everything, The 
sale was to take place in two days, 
The bill alleged irreparable injury in 
that the defendant's business would be 
destroyed and her family left without 
the necessaries of life. Mr, Pitney 
made an ex parte application for an in- 
junction to stay the sale without dis- 
turbing the levy. This application 
was granted. 

This of course was not a decision 
upon the question whether the com- 
plainant is entitled under the statute 
to claim the exemption. This will be 
considered on a motion to dissolve, or 
on final hearing. In the meantime it 
may be interesting to refer to a few 
cases, which may throw light upon it. 
There appears to be no reported case 
on the subject in New Jersey. The 
practice of the sheriff's officer in Essex 
county, where traditions are carefully 
preserved, is said to have been to al- 
low the exemption in such a case. The 
objection to it is that the wife is not 
the head of the family. He is the 
person having the family, and could no 
doubt claim the exemption. If she 
could claim it also they would be en- 
titled to $400 worth of goods between 
them, This, in practice, is not allow- 
ed in the Essex county sheriff's office, 
where the case bas actually arisen. 
And again, it is not the duty of the 
wife to support either her husband or 
the children, and if her support were 
withdrawn the children would have a 
right to look to their father for sup- 
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port, and he would be bound to take 
care of himself and her, as well as the 
children. On the other hand, the pur- 
pose of the law is to prevent those 
who are dependent upon others from 
being stripped of everything by credi- 
tors of those others. If the busband 
and the children are really depend- 
ent on the wife for support, they will 
actually be left destitute by taking from 
the wife all her property and her 
means of livelihood. If the husband 
cannot work he will be helpless; and 
even if he can, and will not, the chil- 
dren will, as a matter of fact, be de- 
prived of their means of support, 

The word family in statutes like 
this has never been construed to mean 
only those persons whom the debtor 
was bound to support, and it bas of- 
ten been held that relatives who lived 
with the debtor, and were, in fact, de- 
pendent upon him, were members of 
his family. The courts generally con- 
strue the statate liberally in view of 
the remedial character of the act and 
the humane object of such a law. Greg- 
ory v. Latchen, 53 Ind. 449 ; Buxton v. 
Dearborn, 46 N. H. 48; Wassell v. 
Tunnah, 25 Ark. 103; True v. Morrill, 
28 Vt. 674; Mills v. Grant, 36 Vt. 271; 
Campbell v. Adair, 45 Miss. 182; 
Franklin v. Coffee, 18 Tex. 416; Wil- 
cox v. Hawley, 31 N. Y. 648; Richard- 
son v. Buswell, 10 Mete. 506, and 
other cases cited in the note to Bun- 
nell v. Hayes, 20 Am. Law. Reg. 753. 
Some courts, however, regarding these 
statutes as in derogation of the com- 
mon law, have construed them strictly: 
Rue v. Alter, 5 Denio 119; Temple v. 
Scott, 3 Minn. 421: Hammer vy. Freese, 
19 Penn, St. 257, and cases cited in the 
note above mentioned. It is generally 
agreed, however, that to constitute a 
family within the meaning of a statute 
of this kind there must be a condition 
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of dependence and a relationship by 
blood or marriage, or possibly adop- 
tion; and that the debtor who obtains 
exemption must be the head of the fam- 
ily, or at least the person upon whom 
the others are dependent. 

A man having a wife alone comes of 
course within the statute. Cox v. 
Stafford, 14 How. Pr. 521. An un- 
married man whose mother and sister 
live with him and are dependent 
on him for support, is the 
“head of a family.” Marsh v. Lazenby, 
41 Ga, 153; Cannaughbton v. Sands, 32 
Wisc. 387 ; so also is a man who lives 
with and supports his widowed daugh- 
ter and her child. Blackwell v. Brough- 
ton, 56 Ga. 390; or a bachelor for 
whom his sister keeps house, Bailey, 
assignee, v. Comings, 16 Nat. Bkt. Reg. 
382,1 N. J. L. J. 29; ora man who 
supports his dependent minor brothers 
and sisters, Greenwood v. Maddox, 27 
Ark. 658. See, however, McMurray v. 
Shuck, 6 Bush. 111. In Georgia it 
is held that «a wife who has no children 
of her own is not the head of a family 
of the children of her husband by a 
former marriage. Lathrop v. Loan As 
sociation, 45. Ga. 483. There is no 
doubt that a widow with children is 
entitled to exemption as a debtor havy- 
ing a family ; and it has been held that 
where the husband abandons the fam- 
ily, the wife is entitled to exemption as 
the head of the family; Wright v. 
Hayes, 10 Tex. 130. In this case the 
actual situation of the family, and not 
the legal obligation of wife to support 
the children, must have been the ground 
of the decision. The husband was 
bound to support the family, but in 
fact he did not, and the wife was the 
person upon whom they actually de- 
pended for support. The only differ- 
ence.between that case and the one 
before us is the presence of the hus- 
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band. This makes him the nominal 
head of the family, but is of no con- 
sequence so far as its support is con- 
cerned. 

There is a case in Louisiana which 
comes near to the casein hand: Fuse- 
lier v. Buckner, 28 La. Ann, 594. In 
this it was held that a wife, although 
she may have to contribute to the sup- 
port of the family, is not “the debtor 
having a family dependent on him for 
support,” but it does not appear that 
the husband furnished nothing toward 
the support of the household. On the 
other hand it is held in Curtis v. Mc- 
Hugb, Sup. Ot. of Mich., N. W. Rep. 
May 13, 1882, that a married woman 
who supports her family or contributes 
to its support by the employment of a 
team, may claim the benefit of the law 
which exempts from execution a team 
or other implements, etc., necessary to 
enable any person to carry on the busi- 
ness in which he is principally engag- 
ed. The question here was not wheth- 
er she was a debtor baving a family. 
In Bell v. Keach, Ct. of Appeals, Ky., 
Ky. Law Journal, Feb., 1882, it was 
held that a man may be considered as 
a housekeeper having a family when he 
is living with a woman received and 
treated by him as his wife, although he 
was not married to her, and with his 
infant son by her. The court said the 
father was under a natural and legal 
obligation to support the son although 
born out of wedlock and was entitled 
to the benefit of the exempticn. In 
Bingham v. Bush, 33 Barb. 596, it was 
held that a widow who supported her 
minor children did not cease to be a 
householder within the meaning of the 
exemption laws when she married 
again and took her husband into her 
household. There was no. evi- 
dence that the husband did anything 
to support the family and there was 














proof that she supported her children 
by the former marriage. In Indiana 
the constitution provides that the privi- 
lege of the debtor to enjoy the neces- 
sary comforts of life shall be recogniz- 
ed by wholesome laws exempting a 
reasonable amount of property from 
seizure and sale for debt, and the act 
in pursuance of this exempts property 
of any resident householder to a cer- 
tain amount. It was held in Crane v. 
Waggoner, 33 Ind. 83, that where the 
property of the husband does not reach 
the limit fixed by law, the wife may 
claim exemption upon an execution 
against ber to an extent sufficient to 
make, with her husband's property, the 
amount protected by statute. There 
isa case in Iowa which leans in the 
other direction. It is held in Van 
Doran v. Warden, 48 Iowa 186, that 
the husband is the head of the family 
within the meaning of the code which 
exempts from execution certain proper- 
ty of a head of a family with which he 
habitually earns his living, and that 
such property, belonging to the wife 
before her marriage, is not exempt 
from execution under a judgment 
against her. 

It will be seen from this cursory 
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BOUNDARY BETWEEN NEW JER- 
SEY AND NEW YORK. 





Johnson Hall v, The Devoe Mf'g. Co. 


1. A vessel attached to a pier beyond low 
water mark on the New Jersey side of New 
York bay at Bayonne is within the exclusive 
jurisdiction of New Jersey. 

2. The jurisdiction of the District Courts of 
the United States from Eastern and South- 

ern Districts of New York does not extend 
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statement ol some of the cases on the 
subject that these few cases are nut di- 
rectly in point, and that the decisions 
are not altogether in harmony, We 
have not attempted to reconcile or ex- 
plain them or to deduce any conclusion 
in advance of the decision of the Chan- 
cellor on this case, but have merely 
noted down a few of the authorities 
which may throw light upon the ques- 
tion, 

We may suggest, however, that if the 
wife is aciually supporting the family 
and the husband is incapable of taking 
care of them, it would seem that the 
case comes within the principle of the 
statute and that there is no good rea- 
son why the exemption should not be 
allowed; but if the husband does con- 
tribute to the support of the family, 
there is no necessity for allowing ex- 
emption to the wife. The husband is 
clearly entitled to the exemption and a 
double exemption for one family was 
not contemplated by the law. If the 
husband is able to support his family 
and does not, but leaves the work to 
the wife, then to allow an exemption 
to the wife would be to relieve the 
husband of his duty at the expense of 
his wife’s creditors, E. Q. K. 


over the waters of the Hudson river and 
Kill von Kuli to low water mark on their 
western shores to the exclusion of the Dis- 
trict Court of the United States for the Dis- 
trict of New Jersey. 


3. A moti n to set aside the service of process 
of the District Court of the U. S. for New 
Jersey must be denied. 

4. The decision of Judge Blatchford In re 
schooner L. W. Eaton, [X Bened. 289, criti- 





cised and dissented from. 
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History of the legislation and negotiations re- | 
lating to the boundary line between New 
Jersey and New York discussed in its rela- 
tion to the jurisdiction of the United States 
District Courts, 

Libel in personam. | 
Me seers, Beebe, Wilson i Hobbs for | 
libellants, 
M: sers., 


spondents. 


NSeudder & Custer for re- 


Nixon, J: A libel in personam was 
filed in the above case, alleging as the 
cause of action a collision between the 
T. W. Griffin, whereof the 
tug 
the 
was 


eanal boat 
libellant was 
boat F. W. 
Devoe Manufacturing Company 
owner, The collision occurred in March, 


owner, and the 


Devoe, whereof 


1882, in the East River near the mouth 
of Newtown Creek in the Eastern Dis- 
trict of New York. 

A motion issued with 
tachment The 
made his return that the respondent, a 


the usual at- 


clause. marshal has 


foreign corporation, was not found in 


his district, and that he bad seized the 
tag boat, F. W. Devoe, and held the 
same to respond to the libellant’s claim 
for damages. A motion is now made 
to set aside the service of process on 
the ground of a want of jurisdic- 
tion in the court. 
It appears from affidavits filed and 
j at the hearing that on the 27th 
of October last, when the seizare was 
made by the marshal, the F. W. Devoe 
was lying in the Kill von Kall between 
Staten Island and New Jersey, fastened 
to the end of a dock at Bayonne, in 
New Jersey, two or three hundred feet 
below low water mark, and about half 
a mile from the entrance to the bay of 
New York. 
The proctor for the respondents 
that although the tug, when 
was fastened to pier extend- 


use 


: _— 
hs. sis 


seized. 
ing into the water from the New Jersey 


shore, she was lying below low water! 


the 
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mark in Kill von Kull, and hence 
was within the exclusive jurisdiction of 
the Eastern District of the State of 
New York. 

The precise claim is that in all ad- 
miralty proceedings the jurisdiction of 
District Courts of the United 
States for the Southern and Eastern 
District of New York extends over 
the waters of the Hudson river and 
Kill von Kull to low water mark on 
their western shores, to the exclusion 
of the District Court of the United 
States for the State of New Jersey. 

The question is an important one, 
involving large interests, and demands 
careful consideration. If the con- 
struction contended for can be fairly 
given to the legislation of Congress, in 
defining the judicial districts of New 
Jersey and New York, the people of 
the first named State have been labor- 
ing under a delusion for many years, 
in regard to its territorial boundaries, 
and the judges of this court have been 
exercising unwarrantable authority 
over cases in admiralty, which should 
have been tried and determined in the 
districts of our sister States. 

The question came before the late 
District Judge (Blatchford) of the 
Southern District of New York, in 
1878, in the case of the schooner L. W. 
Eaton, and seems to have been ex- 
amined with great care, (IX Ben. 289.) 

The vessel had been attached by the 
marshal of the New York District on 
the first of April, 1875, being at the 
time afloat and fastened by means of 
lines to a dock at Jersey City and out- 
side of low water mark—the wharf pro- 
jecting into the navigable waters of 
the Hudson river, west of Manhattan 
Island and to the south of the mouth 
of Spuyten Duyvel Creek. A motion 
was made on behalf of the claimant to 
discharge the attachment on the ground 
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that the vessel was not at the time of 
the seizure in the jurisdiction of the 
court. 

The learned judge denied the motion 
and filed an elaborate opinion in which 
he held, (1) That it was the established 
law of that district that the locus in quo, 
in such a case, was in the jurisdiction 
of the Southern District of New York, 
in admirality. (2) That said jurisdic- 
tion existed prior to the agreement of 
September 16th, 1833, between New 
York and New Jersey,which agreement 
is set forth inthe act of Congress of 
June 28th,1834.(4 U. S. Stat. at Large, 
708), and that nothing within the 
agreement or the act restricted the ju- 
risdiction, and (3), That sections 541 
and 542 of the Rev. Stat. of the U. 8. 
did not have the effect of altering the 
jurisdiction. 

It is quiée obvious from carefully 
reading bis opinion that when he as- 
sumed it was the established law of the 
District, that the Jocws in quo was with- 
in his jurisdiction the Judge only 
meant to assert that his distinguished 
predecessor, Judge Betts, so declared 
the law. I cannot find that the ques- 
tion was ever discussed before May, 
1860, when it arose before Judge Betts, 
whose opinion was never published in 
any volume of his admiralty decisions, 
and its full text first appears in Judge 
Blatchford’s opinion. The jurisdiction 
of the New York Court over the place 
of seizure was challenged in that case, 
it being admitted that the ship, when 
seized, was attacbed to a pier or dock 
onthe Jersey side of the river and 
upon waters of the bay. Judge Betts 
states that two questions were debated 
on the issue of law. The first regard- 
ed the actual boundary line of the 
Southern District of New York. He 
does not say what the second was, but 
t is inferred that it referred to the ef- 
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fect which the arrangement between 
the states of New York and New Jer- 
sey respecting their mutual boundary 
line had upon the antecedent legisla- 
tion of Congress. He correctly held 
that any variation of the line made by 
the assent of New York subsequent to 
the establishment of the United States 


‘Judicial Districts would not affect the 


dimensions or authorities of those dis- 
tricts without the coneurrence of the 
government of the United States in 
such change. 

Entertaining such profound respect 
for the opinion of this able Judge, I 
wish to suggest with much diffidence 
that the unsound conclusions which he 
reached arose from two false assump- 
tions. 

He assumed (1) That the Judiciary 
Act of 1789 fixed the boundary line of 
the Listrict of New York to low-water 
mark on the western shore of the Hud- 
son river, and (2) That the agreement« 
entered into in 1833 between New 
York and New Jersey in regard to the 
boundary altered or changed some pre- 
viously existing line, If it can be 
shown that no foundation in fact exis- 
ted for such premises, not much weight 
should be given to the conclusions 
drawn from them. 

(1.) As to the first assumption, the 
second section of the Judiciary Act, 
Sept. 24tb, 1789, (1 U. S. Stat. at 
Large 73), divides the United States 
into thirteen Judicial Districts, and 
its only statements in regard to New 
Jersey and New York are “one to 
consist of the state of New York and 
to be called the New York District; 
and one to consist of the state of New 
Jersey and to be called the New Jersey 
District.” It is an important fact that 
at that time there was an existing con- 
troversy about the line between New 
York and New Jersey — New York 
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claiming the whole of the Hudson river 
to the low water mark of the western 
side, and New Jersey insisting that her 
jurisdiction extended to the middle of 
the river. Congress did not interfere, 
but simply limited the jurisdiction to 
the interested 
parties determine those lines to be 


state lines, wherever 
I find*nothing more definite in this re- 
spect in the act of April 9, 1814, (3 U. 
S, ‘tat. at Larce 120), when Congress 
divided New York 
although 


into two districts, 


Judge Betts states in his 
opinion that he discovers there “ dis 
the re- 


tinctness of discrimination in 


statement of the boundary line,” than 
of 1798. 
reference to the subject is in the first 
“the 


counties of Renssellaer, Albany, Schen- 


he did in the act The only 


section, where it is enacted that 


ectady, Schoharie and Delaware, to- 
gether with all that part of the state 
lying south of the above named coun- 
to be 
District of New 


ties, shall compose one district 


called the Southern 


York, and all the remaining part of 


the said state shall compose another 
district to be called the Northern Dis- 
trict of New York.” 

His Honor, Judge Blatchford, seems 
io lay great stress npon the fact that 
the Rev. Stat. of New York of 1830 
asserted that the boundary line ran 
from a point on the west side of the 
Hudson river, in the latitude of 41 deg. 
N. southerly along the west shore at 
low water mark of Hudson river, of the 
Kill von Kull, of the sound between 
Staten Island and New Jersey and Rar- 
itan Bay to Sandy Hook * * * ail 
the islands and waters in the bay of 
New York and within the bounds 
above described. In reply, 1t may be 
suggested that many years before (Dec. 
3rd, 1807), the Legislature of New 
Jersey passed en act declar that 


o? 
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Commissioners, the boundary line ex- 
tended to the middle of the river, and 
imposed severe penalties upon all per- 
sons who attempted without the author- 
ity from New Jersey to execute legal 
process therein. Would it not be 
quite as pertinent to respond “clearly 
the docus in quo, in this case, was by 
such description within the state of 
New Jersey, and was, therefore, with- 
in the jurisdiction of its District 
Sourt.” 

It may be added in this connection 
that the act to create the Eastern Dis- 
trict of New York was approved Feb. 
25, 1865, and the language there em- 
ployed reveals the same Congressional 
intention to limit the jurisdiction tc 
state lines. The first section declares 
that the counties of Queens, Kings, 
Suffolk and Richmond, in the state of 
New York, with the waters thereof, are 
constituted a separate indeial district of 
the United States to be styled the Eas- 
tern District of New York. The second 
section gives to the District Court of 
the Eastern District concurrent juris- 
diction with the Southern District over 
the waters within the counties of New 
York, Kings, Queens and Suffolk in the 
state of New York, and over all seizures 
made and matters done in such waters. 
By a singular oversight no concurrent 
jurisdiction was provided for the coun- 
ty of Richmond, (Staten Island), and 
its waters, and as the Kill von Kull 
is in part the water between the 
Connty of Richmond in New York and 
the state of New Jersey the locus in 
quo in this case if not in New Jersey is 
within the exclusive jurisdiction of the 
Eastern District. This district is ex- 
pressly limited to counties in the state 
of New York, and as it has been created 
long since the year 1833 when the two 
states definitely settled their bounda- 


according to the adjustment by thelries, it will hardly be insisted that its 











jurisdiction is not to be limited and 
determined by the agreement or com- 
pact of 1833. 

But I prefer to put my denial of the 
motion in this case upon other and 
bigher grounds. 

The second assumption is that the 
agreement of 1833 altered or changed 
some previously existing boundary line 
between the states, It did not alter 
or change what was before fixed, but 
rather established what was before un- 
settled. 

It is conceded that New York had 
always claimed the whole of Hudson 
river to low water mark on the western 
shore; but New Jersey never acceded 
to theclaim. In colonial times her 
authorities had insisted that a just 
construction of the grant from the 
Duke of York to Berkeley and Carteret 
allowed the jurisdiction of the province 
to extend te’'the middle of the Hudson 
river. At the close of the Revolution- 
ary War the state renewed the conten- 
tion on the additional ground that her 
boundary was thus secured by reason 
of the conquest from the British Crown. 
The controversy led to the appoint- 
ment of Commissioners by the respec- 
tive states first in 1806, then in 1824, 
and finally in 1833 to adjust the con- 
flicting claims. A brief reference to 
the legislation of the two states will 
show the nature, character, difficulty, 
and result of the contest. 

On the 21st day of November, 1806, 
(P. L., p. 751), the Legislature of 
New Jersey after a long preamble set- 
ting forth with minute particularity the 
claims of the stato under its colonial 
charter and by right of conquest from 
the mother country, appointed five 
commissioners with full power and 
authority on behalf of New Jersey to 
meet and make a final agreement with 
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half of New York “ to settle the limits 
and extent within which they shall ex- 
ervise their rights of jurisdiction re- 
spectively in and over all the waters 
lying and being between the shores of 
said states; and further, to settle the 
eastern boundary of New Jersey as to 
them may seem just and reasonable.” 

The Legislature of New York’ 
promptly responded, and on the 3d of 
April following (P. L. of 1807, p. 124) 
appointed five commissioners to meet 
those from New Jersey “ to settle all 
disputed claims as to territory and jur- 
isdiction.” 

The commissioners met and as neith- 
er side was prepared to recede from 
the position of the respective states, 
they separated without coming to an 
agreement, 

On the third of December, 1807, P. 
L. p. 18, the Legislature of New Jersey 
passed the act above referred to where- 
in, after reciting the failure of the com- 
missioners to come to any amicable 
adjustment of the eastern Loundary of 
the state, again asserted the right of 
New Jersey to extend to the middle of 
Hudson River, prescribed the punish- 
ment to be inflicted upon all persons 
who, without the law of the state at- 
tempted to exercise any authority 
thereon, placed in the hands of the 
governor three thousand dollars to be 
expended by him in prosecuting and 
defending to final judgment any suit 
or suits which he deemed necessary for 
finally determining the jurisdictional 
line between the states; and also re- 
newed the powers of the commissioners 
before appointed to resume negotia- 
tions, provided the state of New York 
authorized its commissioners to do the 
same. 

The Legislature of New York an- 
swered on the 6th of April fcllowing, 





commissioners to be appointed on be- 





P. L. of 1808, p. 313, by reiterating the 
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claim of the state to the whole of Hud- 
son River and imposing penalties upon 
all persons who attempted to exercise 
any anthority thereon under the au- 
thority of New Jersey. 

No further steps for the settlement 
of the controversy were taken on either 
side until December 10, 1824, when the 
Legislature of New Jersey enacted an- 
other law authorizing the governor to 
appoint five commissioners to meet a 
like number to be chosen by New York 
to determine the limits of territory and 
jurisdiction between the two states. 
No notice being taken of this by New 
York and the law expiring by its own 
limitation on the Ist of December, 
1826, P. L. p. 25, the Legislature reviv- 
ed and continued in force the act until 
November 1, 1827. 

The Legislature of New Yerk re- 
sponded on the 27th of April following, 
P. L, of 1827, p. 326, and after reciting 
in a preamble that New York was al- 
ways disposed to settle any differences 
that existed between her and any 
neighboring state upon amicable prin- 
ciples, appointed five commissioners 
with full powers te meet the commis- 
sioners of New Jersey “ to agree upon, 
settle and determine the limits of ter- 
ritory and jurisdiction between said 
states.” 

These commissioners also failing to 
come to any agreement, the New Jer- 
sey commissioners in 1827 proposed to 
have the controversy in respect to the 
boundary submitted to the Supreme 
Court of the United States as an im- 
partial tribunal to arbitrate between 
the parties, which the New York com- 
missioners declined. Al] attempts at 
adjustment proving abortive, on the 

th of March, 1828, P. L. p. 199, the 
Legislature of New Jersey determined 
to bring the question to a close and 


passed an act reciting in a preamble 
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that disputes had existed for many 
years between the states of New Jersey 
and New York relative to the eastern 
boundary of New Jersey, and now par- 
ticularly as the said boundary concern- 
ed the Hudson River and adjacent 
waters and that several unavailing 
efforts had been made on the part of 
New Jersey to settle said disputes by 
amicable negotiation, and then directed 
the Attorney-general of the State to 
institute legal proceedings in the Su- 
preme Court of the United States in 
the name and on behalf of the State of 
New Jersey against the people of the 
state of New York for the purpose of 
ascertaining and establishing the ques- 
tions relative to boundary and juris- 
diction between the states as they re- 
spected the eastern boundary of New 
Jersey. 

Such suit was begun in the month 
of June, 1829. The bill filed alleged 
“that the state of New Jersey was 
justly entitled to the exclusive juris- 
diction and property of and over the 
waters of Hudson River from the 41st 
degree of north latitude to the bay of 
New York, to midway of said river and 
to the midway or channel of said bay 
of New York and the whole of Staten 
Island sound together with the land 
covered by the water of said river, bay 
and sound to the like extent.” 

The governor of New York ina mes- 
sage called the attention of the Legis- 
lature to the pendency cf said suit ; 
see The People v. Cent. R. R. Co. of 
N. J., 42 N. Y. 291. For the first time 
during the whole continuance of the 
dispute the Legislature of New York 
now took the initiative in renewing 
negotiations, and on the 18th of Janu- 


vary, 1833, passed an act, (P. L. p. 6,) 
‘authorizing the governor to appoint 


three commissionors to meet commis- 
sioners who might be appointed by 
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the state of New Jersey “to negotiate 
and agree respecting the territorial 
limits and jurisdiction of the two 
states.” New Jersey at once respond- 
ed, and on the 6th of February follow- 
ing empowered the governor to ap- 
point three commissioners to meet 
those appointed by the governor of 
New York under the provisions of the 
foreguing act, and with them “to ne- 
gotiate and agree respecting the terri- 
torial limits and jurisdiction as to them 
might seem just.” The commissioners 
appointed by the governors of the re- 
spective states under this legislation 
were six of their eminent public 
men: Benjamin F. Butler, Peter 
Argustus Jay and Henry Seymour on 
the part of New York; and Theodore 


Frelinghuysen, James Parker and 
Lucius Q. C. Elmer, on the part of New 
Jersey. 


After several conferences they came 
to an amicable adjustment of the con- 
flicting claims on the 16th of Septem- 
ber, 1833, in the city of New York. By 
article VIII of the agreement, it was 
not to become binding on the two 
states until confirmed by the legisla- 
tures thereof, respectively, and approv- 
ed by the Congress of the United 
States. 

It was ratified and confirmed by the 
State of New York. on the 4th of Feb- 
ruary, 1834, by the state of New Jer- 
- gey, on the 26th of February, 1834, and 
approved by Congress, June 28, 1834, 
(4 U. S. Stat. at Large 711.) 

I think it is conclusive from this re- 
view of the claim and action of the two 
states in regard to their boundary line 
and the methods adopted for its amica- 
ble adjustment that the question was 
an open one in 1789, and that no set- 
tlement was reached until the agree- 
ment of the commissioners was ratified 
and approved in 1834. It is not to be 
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assumed, as my learned brethren of the 
New York District assume, .that Con- 
gress, in creating the districts of New 
York and New Jersey, adopted the 
claim of boundary then made by New 
York rather than the claim of New Jer- 
sey. 

It follows from this view that the 
agreement or compact of 1833 must 
be regarded as rendering certain what 
was before uncertain, respecting the 
territorial jurisdiction of the District 
Courts of the United States for New 
York and New Jersey. While it is ad- 
mitted that the extent of the jurisdic- 
tion of the Federal Courts cannot be 
restrained or enlarged by any state 
legislation or agreement, I see no dif- 
ficulty in invoking such legislation or 
agreement to give definiteness and cer- 
tainty to questions which Congress 
had necessarily left vague and unde- 
termined, 

We are now brought to the inquiry, 
what adjustment was made by the com- 
missioners of these long pending, con- 
flicting claims ? 

The subject matters of the reference 
were the territorial limits and jurisdic- 
tion. The first article of the compact 
relates to the division of the territory 
in dispute, and the remaining articles 
to the jurisdiction over the same. 

Article I fixes the boundary line 
between the two states from a point in 
the middle of the Hudson River oppo- 
site the point on the western shore 
thereof, in the forty-first degree north 
latitude, as heretofore ascertained and 
marked, to the main sea; at the middle 
of the said river of the bay of New 
York, of the water between Staten 
Island and New Jersey, and of Raritan 
Bay to the main sea, except as therein 
otherwise particularly mentioned. 

Mr, Justice Elmer, the last surviving 
member of the commission and whose 
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thorough knowledge of all the steps 
leading to the agreement places him in 
a favorable position to interpret its 
precise meaning, bas so succinctly stat- 
ed the substance of the various articles 
in regard to the jurisdiction, that I 
shall content myself with quoting his 
language. In the case of The State v. 
Babcock, 1 Vroom 30, he says: “ By 
thecompact * * * the state of New 
York has exclusive jurisdiction of and 
over all the waters of Hudson River 
and of and over the lands covered by 
the said waters to the low water mark 
on the New Jersey shore ; and the state 
of New Jersey has the exclusive right 
of property in and te the land under 
the water lying west of the middle of the 
river and exclusive jurisdiction of and 
over the wharves, docks, and improve- 
ments made and to be made on the 
Jersey shore, and on vessels aground 
on said shore or fastened to any such 
wharf or dock, (except as to quaran- 
tine regulations) and the exclusive right 
of regulating the fisheries on the west- 





erly side of the middle of the river.” © 
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The learned Judges Betts and Blatch- 
ford seem to attach much importance 
to the fact that Congress, when it rati 
fied the state compact, added a proviso 
that nothing therein contained should 
be construed to impair or in any man- 
ner affect any right of jurisdiction of 
the United States in and over the 
islands or waters which formed the sub- 
ject of theagreement. This was prob- 
ably added from excess of caution on 
the part of the Legislature. Itis not 
apparent how the mere assent of the 
National Government to the adjustment 
of boundaries and jurisdiction between 
states, whereby the exercise of authori- 
ty by Federal Courts on each side of 
the line is definitely determined, could 
in any manner affect a right of juris- 
diction of the United States. 

The vessel being fastened to a wharf 
or pier on the western side of the Kill 
von Kull, was within the exclusive ju- 
risdiction of New Jersey, and the mo- 
tion to set aside the attachment must 
be denied. 





INFERIOR COURTS 


ESSEX CIRCUIT COURT. | 


i 
ASSESSMENTS—VOID OR VOID- | 
ABLE—AGREEMENT OF 
INDEMNITY. 


— 


| 
| 
| 


[September Term, 1882.] 


Hiram W. D. Cross v. Howard W. Hayes. 


The doctrine of this state in regard to uncon- 
stitutional assessments is not that an act 
done under an unconstitutional law is void 
and amounts to nothing, as if it had not 
been done at all, but rather that it is voida- 
bie im the sense that it may be set aside by 
a court; and following out this doctrine the 
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courts of New Jersey have held thet when 
money has been paid under an assessment 
made under an unconstitutional law, the 
land owner who has paid the money is pro- 
tected against a future assessment until the 
first one is set aside; nor can he recover 
back the money paid until the assessment is 
removed. The assessment is given sub- 
stance enough to accomplish these ends. 
Money paid by the purchaser to a third per- 
sou, who agrees to pay all assessments when 
the amount shall be ascertained, and to pay 
the remainder back to the purchaser, cannot 
be recovered back by him when the existing 
assessments have been set aside, so long as 
there is liability to a new assessment. The 
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agreement is for indemnity, It must remain 
until the liability is ascertained and paid. 


In Assumpsit. 

On February 14th, 1882, the plaintiff 
conveyed a plot of land on Springfield 
avenue, in Newark, to Anthony Kutt- 
ruff for $2,000 by a deed of warranty 
with full covenants, which was left in 
escrow with the defendant to be put on 
record February 22d, or sooner, if the 
incumbravces should be paid off, in 
which case the balance of the purchase 
money was to be paid to the plaintiff. 
Said deed was left for record by the 
defendant with the register February 
23d, 1882. 

When the deed was made, the prop- 
erty was encumbered by a mortgage of 
$400 having 44 years to run with six 
months interest unpaid; by two as- 
sessments, one of which was for curb 
ing, grading and flagging, and the 
other for asewer, and by the taxes for 
1881. The assessment with costs and 
interest then amounted to about $900; 
the one since set aside being about 
$460. The taxes were $24.94. Of the 
purchase money $500 was paid to 
plaintiff and $1,500 left with defendant, 
and the following receipt given by bim 
to plaintiff: 

Newark, Feby. 14, 1882. 


This is to certify that I hold in my 
hand as an escrow a deed from Hiram 
W. D. Cross and wife to Anton Kuit- 
ruff, said deed to be put on record 
Feby. 23d, 1882, or before if Cross 
gives his consent, or as soun as said 
Cross is paid the purchase money for 
said deed; also that I hold fifteen 
hundred dollars to pay all mortgages, 
taxes or assessments, or other liens on 
said property, when the amounts are 
ascertained and said Cross certifies 
it to be correct in writing, and the re- 


on the fulfilment of the trust herein 
expressed, Ten dollars to be retained 
by me for searches. 
$1,500.00 Howarp W. Hayes. 
Witness, 

G. W. Huppert. 

I agree to pay above sum as agreed 
to the order of H. W. D. Cross or to 
anyone bringing an order in writing 
from him. H. W. Haves. 

Soon afterward the defendant paid 


the taxes by order of the plaintiff. 


In June, 1882, an assessment for 
grading, curbing and flagging was set 
aside by the Supreme Court as uncon- 
stitutional and void, the same having 
been made by the city surveyors under 
Section 109 of the Charter of Newark. 
A verbal demand was then made by 
the plaintiffs upon the defendant for 
the payment of the $460, as above, and 
defendant believing the property not 
subject to a reassessment promised to 
pay the same on the following morn- 
ing, but learning at the City Hall that 
the city officers claimed that a new as- 
sessment could be made, he,on the next 
morning, declined to pay, whereupon 
the following written demand was 
made: 


To Howard W. Hayes: 


Take notice that I hereby demand 
that you pay to me the sum of four 
hundred and fifty-one dollars and 
eleven cents, being the amount of 
money retained by you from the pur- 
chase money due me from the sale of 
my Sprivgfield avenue property, pend- 
ing the dismissal of the assessment 
known as the Springfield avenue grad- 
ing, curbing and flagging benefit assess- 
ment; which assessment has been va- 
cated by the Supreme Court of this 
state, June term, 1882, and removed 
from the records of the city of Newark 
as a lien and encumbrance on said 


mainder to be paid to said Cross on) premises ; and unless said sum is paid 


demand in writing. The property in 
said deed is known as Nos. 604, 606, 
608 Springfield Avenue, in the city of 
Newark. This receipt to be given up 
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tu me or my attorney, Frank P. Allen, 
this day, I shall commence legal pro- 
ceedings for the recovery of said 
money. H. W. D. Cross. 
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Payment was refused by defendant 
and this suit is brought. 

This cause was tried by the court 
without a jury on the foregoing state- 
ment of facts. 

Messrs. Frank P. Allenand F. #7. 
Piich for the plaintiff. 

Mr. Howard W. Hayes, pro se. 
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themselves. The money was placed 
in Mr, Hayes’ hands for the purpose 
of accomplishing a certain end, which 
had relation to the rights of the respec- 
tive parties to the conveyance, and he 
was under an obligation to pay it to Mr, 
Cross, when Mr, Cross was entitled to 
the money as between him and Kuttruoff. 





Derve,J.: (orally) Hiram W.D. Cross,| He was entitled to retain the money, or 
the plaintiff in this case, made a deed of | to apply it, as contemplated by the 
conveyance toa man by the name of} parties, in the interest of Mr. Kuttruff, 
Kuttruff, of certain property in the} whenever Mr, Kuttraff's rights requir- 
city of Newark. so 
tains full covenants of warranty and 


The deed, which con-| ed that application of the money ; 
that the question is really a question 
between Cross and Kuttruff. Hayes is 


& mere nominal party on the record, 


for title, was delivered and put on rec- 
ord on the 23d of February, 1882. At 
that time the property was subject to 
and a 


The ground on which this action is 





certain taxes and assessments, sought to be maintained is that the act 


certain amount of money was left in/ under which this assessment was made 


the hands of Hayes, the defendant, un-|is unconstitutional and therefore void, 


der an agreement which is dated Feb-|on which tbe counsel quite ingeniously 
ruary 4, 1882. 
Among the assessments that were on} this act was unconstitutional, therefore, 


| builds an argument, that, inasmuch as 


the property, intended to be covered| when itis dispensed with, the plain- 
by the moneys left in Mr. Hayes’ tiff's right to recover the money is com- 


hands, was an assessment for grading,’ 
curbing and flagging, amounting to| 
$451. 
under a provision of the charter of the 


This assessment bad been laid) 


city of Newark which was unconstitu- 
tional. Cross, the plaintiff, sued out a} 


- 


writ oi assess- 


certiorari, and bad the 
ment set aside. This was done after 
the conveyance was made to Kuttruff. 
Cross then sues Hayes to recover the 
$451 remaining in Hayes’ hands, on 
he ground that the purpose for which 
it was placed there had been accom- 
plished, and that consequently he is en- 





titled to withdraw it from the bands of 
Hayes, asa part of the consideration 
money of the deed. 

Mr. Hayes stands as a mere stake- 
bolder, and, in the consideration of this 
suit, the question depends altogether 
upon the rights of the grantor and 





grantee in the original deed as between 


plete. 

Now, there is a class of cases in 
courts of other states, which hold the 
result of an act done under an uncon- 
stitutional law, to be, that it is as if it 
was not at all. The courts which hold 
that doctrine, are led into the position 
of holding that, where money is paid 
under an unconstitutional assessment 
which is set aside, it cannot be recover- 
ed back, on the ground that it is purely 
a voluntary payment. The result of 
these decisions has been to put an end 
to the recovery back of moneys that 
have been paid under a law afterward 
found to be unconstitutional. 

The courts of this state have never 
taken that position. On the contrary, 
they have construed the principle, with 
respect to acts dove by municipal cor- 
porations under a law that has uncon- 
stitutional features, that the act is not 
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void in the sense that it amounts to 
nothing, and is nothing ; but they have 
held it to be voidable, in the sense that 
it may be set aside by a court; and, 
following out this doctrine, our courts 
have held, that, where money has been 
paid under an assessment made under 
a law that bas unconstitutional features 
in it, the land-owner who has paid the 
money is protected by that payment 
against a future assessment, unless the 
unconstitutional assessment is set asicle; 
and they have given the proceedings 
enough substance to protect the owner 
of the land, who has paid the assess- 
ment made under such a law, against 
any future assessment, until it is set 
aside. They have also given to an as- 
sessment made under an act of this 
kind another effect, and that is, they 
have denied the right of the land-owner 
to sue and recover back the money paid 
under it until the assessment is set 
aside. Indeed, this latter position 
would necessarily result from the for- 
mer ; because, such an assessment hav_ 
ing enough substance to protect the 
property from a re-assessment at the 
will and caprice of the municipal au- 
thorities, it must have enough force to 
prevent the recovery back of the money 
paid under it until it be vacated. 

These assessments, therefore, may 
be held to be in a measure voidable in- 
stead of absolutely void, so that the 
very foundation of the counsel's argu- 
ment before the court is wanting. That 
brings me to the consideration of the 
agreement, which is in this language: 

[The court reads agreement and con- 
tinues: | 

What the parties contemplated by 
this agreement and by the deposit of 
this money, was the indemnity of the 
grantee against any of the assessments 
that were upon the property, and only 
the remainder, after the amount of the 





liability under such assessments was 
ascertained, was to be paid over. 

Now, if Mr. Cross, the grantor in 
this case, had left the assessment alone, 
Mr Hayes would have been under an 
obligation to pay the amount of that 
assessment; and when it was paid the 
grantee would hold the property free 
from any liability to assessment for 
that particular improvement. But in- 
stead of leaving the assessment alone 
and allowing the grantee to discharge 
his property by the payment of it, Mr. 
Cross sued out a writ of certiorari and 
had the assessment set aside, and by 
his own act he has disabled himself 
from the ascertainment of the balance 
that might remain due after the prop- 
erty had been relieved from liability to 
assessment.’ The parties contemplated 
that the grantee should not rely upon 
the covenant of warranty, but that this 
money should be held back until the 
assessments were paid; and it is clear 
to my mind, that under these circum- 
stances, Mr, Cross cannot recover this 
money or any part of it so far as this 
assessment is concerned, until such 
steps are taken as will enable the par- 
ties to ascertain, in the language of this 
agreement, the amount that the prop- 
erty is liable to for the purposes of an 
assessment which shall take the place 
of the one that was on when the deed 
was made and which the grantee, if he 
had paid, would have had the benefit 
of in the sense of protecting his prop- 
erty from future assessments; and it 
is not until that event occurs that the 
remainder, in the language of this 
agreement, is to be paid over to Mr. 
Cross. 

I have treated the agreement as 
creating substantially an indemnity. 
I think no one can read it without 
coming to the conclusion that the clear 
purpose and intent of these parties, by 
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this agreement, was that Mr, Kuttruff 
should be protected from liability to 
assessment for that improvement out 
of the moneys that were left in the 
hands of Mr. Hayes. 

There must be a finding in this case 
in favor of the defendant. 


MERCER ORPHANS’ COURT. 
BEQUEST OF PENSION MONEY- 
TESTAMENTARY GUARDIAN. 


» the Matter of Guardianship of Sally R. Van 
Horn, a M not 
[Filed July 19, 1882 

1. Pension money adjudged to a testator, and 
in course of transmission but not actually 
received when the will is drawn, and pen- 
sion money thereafter to be paid, cannot be 
bequeathed. 

2. That an executor is, by the will, also ap- 
pointed trustee of the property of testator's 
minor children, Coes not constitute him 
their testamentary guardian. 

Stewart, P. J.: John Van Horn, late 
of the city of Trenton, duly executed 
his last will, and it has been admitted 
to probate. By it, among other things, 
he gave all of his property to his two 
daughters, after certain legacies, and 
appointed Isaac H. Hutchinson his 
executor and the trustee of the prop- 
erty of his two daughters, Annie P., 
aged about fourteen years, and Sally 
R., about ten years. 

It appeared that he had no property 
whatever, except about $2,000 which 
had been adjudged to bim as a pension 
for services in the Rebellion, and which 
was in course of transmission but had 
not been received by bim at the time of 
his death. 

On the application of Samuel Van 


Horn, as next of kin of the deceased, (a 
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power to appoint him also the guardian 
of the property of Sally R. because her 
father, by his will, had constituted Mr. 
Hutchinson, the trustee of her prop- 
erty. 

Samuel Van Horn now a;plies for 
the appointment as guardian of Sally 
R. Van Horn's property, and the main 
question to be determined is whether 
he can be thus appointed ? 

There are two parts to this question : 
First, whether John Van Horn had a 
power of direct testamentary disposi- 
tion over his pension moncy, accrued 
or hereafter to be paid; and second, 
whether by the terms of the will he 
has appointed Isaac H. Hutchinson 
tostamontary guardian of his children. 

Ordinarily the right to dispose of 
property !-y will is as broad and com- 
prehensive as the right of disposition 
while living ; Ross v. Duncan, Freem. 
Ch. 587, but a testator cannot set 
aside the law by his will; Creveling v. 
Fritts, 7 Stew. Eq. 134. 

Bw Sec. 4718 of United State; Rev. 
Stat. of 1878, it is provided that “if 
any pensioner has died or shall here- 
after die, or if any person entitled to a 
pension baving an application theiefore 
pending, has died or shall hereafter die, 
his widow, or, if there is no widow the 
child or children of such person under 
the age of sixtecn years shall be en- 
titled to receive the accrued pension to 
tiie date of the death of such person ; 
such accrued pension shall not be con- 
sidered as a part of the assets of the 
estate of deceased, nor liable to be ap- 
pl.ed to the payment of the debts of 
said estate in any case whatev-r, bunt 
shall inure to the sole and exclusive 
benefit of the widow or children.” By 


brother) be was appointed the guar- | Sec. 4702 the widow and children, or 


Horn, onc of the danghkters of Jobn 


dian of the person of Sally R. Va: |in case there is no widow, the children 


|of a pensioner are entitled to his pen- 


Van Horn ; the court then doubting its|sion after his death, uatil they respect- 
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ively arrive at six'een years of age. 
By Sec. 4745 such pension cannot be 
pledged or assigned, and by Sec, 4747, 
any pension in the pension office, or in 
the hands of nn agent, or in course of 
transmission, is not liable to levy, ete. 
Similar provisions may be found in the 
former statutes of the United States 
on pensions, and such provisions have 
been before the courts of the different 
states. 

Thus a pension in course of trans- 
mission to the pensioner cannot be 
seized for his debts; Eckert v. McKee, 
9 Bush 355 ; Nagle v. Stagg, 15 Abb. 
Pr. (N. 8.) 348; Payne v. Gibson, 5 
Lea 173; altbough it may after coming 
into his actual possession: Kellogg v. 
Waite, 12 Allen 529; Spelman v. Ald- 
rich, 126 Mass. 113; Jardain v. Fairton 
Sar. Fund Asso., N. J. Supreme Court 
June 1882, Knapp, J. 5 N. J. Law 
Journ. 208. ; 

‘!o assigiments or pledges of a pen. 
sion will be set aside ; Lowe v. Moore, 
1 McCords Ch. 243; Payne v. Wood- 
hull, 6 Duer 169; Moffatt v. Van 
Doren, 4 Bosw. 609; see Jenkins v. 
Hooker, 19 Barb, 435. 

A pension is not part of the assets 
of the pensioner’s estate, and if paid 
to his administrator he only holds it in 
trust for the widow and children; 
Shirley v. Walker, 31 Me. 541; Chap- 
man v. Loveland, 11 Ohio St. 214; 
Perkins v. Perkins, 46 N. H. 110; Low 
v. Hanson, 72 Me. 104. 

Aside from the statutory prohibition 
there is nothing in a pension itself 
which prevents the pensioner from be- 
queathing it ; Foot v. Knowles, 4 Mete. 
386 ; Slade v. Slade, 11 Cush, 466; or 
in prize money, Swartwout's Case, 10 
C. E. Green 369; but, under the pro- 
hibition above cited, it has been ex- 
pressly decided that a pensioner could 
not begueath his pension, whether ac- 
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crued or thereafter to accrue ; Fogg v. 
Perkins, 19 N. H. 101; Reed v. Reed, 
53 Me. 527. The conclusion is that 
Johu Van Horn’s will did not pass his 
pension to his trustee named in his will, 

The second query is, whether the 
language of the will makes Isaac H. 
Hutchinson testamentary guardian. 
This becomes important since a testa- 
mentary guardian supersedes one ap- 
pointed by the court; Van Houten’s 
Case, 2 Gr. Ch. 220; Copp v. Copp, 
20 N. H. 284; Robinson v. Zollinger, 
9 Watts 169; Holmes v. Field, 12 Ill. 
424; see Ham v. Ham, 15 Gratt, 79; 
und Hatchinson may thus be entitled 
to the custody of the persons of the 
daughters as well as to their property, 
no matter from what source that prop- 
erty may be derived—at least so say 
the text books; MacPherson on Inf. 
*91; Schonter’s Dom. Rel. *395, (cit- 
ing Gilliat v. Gilliat, 3 Phillim. 222, 
which, however, only holds that pro- 
bate is not necessary for a will ap- 
pointing a testamentary guardian ; ) 
and Tyler on Inf, 252, (citing Parry v. 
Hodgson, 2 Wils. 135, which only 
holds that a guardian of an infant can- 
not make a lease of lands.) These 
cases do not seem to support the text 
books; and while no case directly 
in point has been found, the rule above 
stated has been doubted in Poe v. 
Schley, 16 Ga. 364, 367, referred to 
more fully herein after. The words of 
the statute, however, seem comprehen- 
sive to include all of a ward's property. 
The statute of New Jersey, (Rev. p. 
464 §1), which is almost literally co- 
pied from 12 Cas. II c. 24, provides that 
such testamentary guardian “ may take 
into his, her or their custody for the 
use of such child or children, the 
profits of all lands, tenements and her- 
editaments cf such child or children ; 
and also the custody and management 
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of the goods, chattels and personal es- 
tate of such child or children till his or 
her or their respective age of twenty one 
years, or any less time, according to 
such disposition aforesaid; and may 


bring such action or actions io relation 


thereto, as by law a guardian in com. 
mon socage might do.” 


Four years after the passage of the | 
| Baldwin, 


English statute, that is in A. D,, 1664, 
the case of Bedell v. 
Vaughan 177, on the construction of 
this act, was argued, but it was not de- 
cided until four years after the argu- 


Constable, 


have been equally divided. 
it is said : 
new guardian hath the custody not 
only of the lands descended or left by 

the father, but of all lands and 

any way acquired or purchased by the 
infant, which the guezrdian in socage 
bad not, that alters not the case, for if 
be were guardian in socage without 
that particular power given by the 
statute, he is equally guardian in soc- 
age with it, and is no more than if the 
Statate had appointed the guardian ip 
socage to have care of all the estate of 
the infant, however he came by it. Be- 
sides that proves directly that this new 
guardian doth not derive his interest 
from the father bat from the law; 
the father could never give him pewer 
interest of or in that which 
’ A parent, as guardian by na- 

“Kl no mgbt to dispose of the 
property of bis minor child not derived 
from sach parent, before giving bond 
with security; McCarty v. Rountrerx, 
3 Mo. 345: Alston v. Alston, 34 Ala 

15; Nelsom 1. Goree, 34 Ala 565; see 
Sassi v. Speer. 7 Stew. Eq. 336. note ; 
and mo power, except by statute, to 


sppumt a guariian over the person and 


goods 


for 
OF was 
Dever 


tnre 


ate Ce 


pooperty of bis ebild;; Lord v. Hough, 
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37 Cal, 
Fla. 289; Poe v. Schley, 16 Ga, 
Payne v. Payne, 39 Ga, 174. 

A written will duly exeeuted is in. 
dispensable to the appointment of a 


657; Thomas v. Williama, 9 


B64 ; 


testamentary guardian; Dorsey v, Shep- 
pard, 12 Gill and Johns. 192; Ward. 
well v. Wardwell, 9 Allen 518 ; State v 
Libbey, 44 N. H, 321; see Mayne vy, 
1 Halst. Ch. 454; al. 
though the word “ guardian ” need not 


and 


be used in the will in order to effectu- 


ate such appointment, yet the intent 


}must be clear as appears from the fol 
ment, that is in A.D., 1668, and from the | 
report of the case the court appears to/ 
On p. 185) 
“Tf it be insisted that this) 


lowing cases : 

In Bridges v. Hales, Moseley 108, 
the words in a will, “and I desire that 
my sonand daughter may be under the 
eare and direction of Sir Thomas Hales 
and Mr, Hales,” held to make 
them testamentary guardians. 

In Mendes v. Mendes, 3 Atk. 619, 
the testator directed that £600 a year 
should be given to his wife for the 
maintenance and education of his chil- 
dren while they should continue to live 
with her and at her charge, and Lord 
Hardwicke said, incidentally, (p. 624) 
“ Tshould apprehend this might amount 
to a devise of the guardianship, but do 
not give ao absolute opinion.” 

In Miller v. Harris, 14 Sim. 540, a 
testator gave his estate to trustees in 
trust for his children during their 
minority, and directed the trustees to 
procure a suitable house for the chil- 
dren's residence, and to engage a prop- 
er person for the purpose of taking 
eare of such house and of the children ; 
and he also requested his late wife's 
sister, M., to take such management. 
Held, That the testator had appointed 
M. testamentary guardian. 

In Balch v. Smith, 12 N. H. 437, a 
testator made the plaintiffs, his sons, 
his residuary legatees, and provided 
that they should maintain in sickness 


were 
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and health their brother, who was an 
infant, until he should become of age, 
in the same manner as fathers or guar- 
dians—the infant to render due sub. 
jection as a child by labor and obedi- 
ence. /feld, That the plaintiffs were 
testamentary guardians of the infant. 

In Capps v. Hickman, 97 Ill. 429, a 
testator, by will, appointed two of his 
sons executors and directed and em- 
powered them to sell all his property, 
and to use the proceeds for the sup- 
port and education of his minor chil- 
dren, and that they should hold the 
estate in trust until the youngest child 
should become of age; and that “ my 
executors pay out of my estate annually 
a sum which is sufficient to clothe, edu- 
cate and support my minor children 
until they become of lawful age.” /Ze/d, 
That thereby the executors were also 
testamentary guardians ; Dickey, C. J., 
dis. h 

In Bedell'v. Constable, Vaughan 184, 
it is said, “If the father being of age 
should devise his land to J. 8, during 
the minority of his son and heir, in 
trust for bis heir, and for his main- 
tenance and education until he be of 
age, this is no devising of the custody 
within this statute, for he might have 
done this before the statute.” The 
words of the will in this case were: “I 
do bequeath my son Thomas to my 
brother Robert Towray of Rickhall, to 
be his tutor during his minority.” 

In Norbury’s Case, L. R. (9 Itish 
Eq.) 134, a testator appointed C * sole 
guardian of the estate” of his children. 
Held, that C was not a testamentary 
guardian, because he was not also ap- 
pointed guardian of the persons of the 
children. 

In Poe v. Schley, 16 Ga. 364, by 
will, C was appointed guardian of the 
property of testator’s children, others 
being thereby appointed guardians of 
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their persons. The children afterwards 
inherited a sharo of the estate of their 
uncle who died intestate. J/eld, that 
} could not recover the children's 
share from the uncle's administrator, 
because he had not given bond as 
guardian; but that if even he had 
qualified, it was very doubtfal whether 
a testator could appoint a guardian 
for property which came to his children 
from another source after testator's 
death. 

In Massingale v. Tate, 4 Hayw. 30, 
a testator, after dividing his shares and 
his real estate among his wife and 
children, directed that his furniture be 
kept by the widow for the support of 
himself and the children; that his 
stills be sold and the money given to 
the widow for the same purpose; and 
that the moneys due him be collected 
and paid to the widow for the support 
and maintenance of herself andthe 
education of the children. He ap- 
pointed her and two other persons 
executors. eld, that the widow was 
not, by the will, a testamentary guard- 
ian. 

In Peyton v. Smith, 2 Der. & Bat. 
Kq. 325, a testator gave ‘all the rest 
and residue of my estate, of every de- 
scription, to be and remain in the 
hands of my wife, ander the directions 
of my executors, for the use and benefit 
of my wife and tamily, with full power 
and authority to my executors to dis- 
pose of any partor all of said prop- 
erty * * * and, from time to 
time, make distribution among or pur- 
chase for my wife and children, as 
they may think best, etc.” Held, not 
to constitute the executors testament- 
ary guardians. 

In Gaines v. Spaun, 2 Brock. 81, 
there was a provision that “it is 
further my will that my wife shall 
clothe, maintain and educate my child- 


Or linen 5 ARS + 
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ren in the best manner that the cir- 
cumstances of the estate herein or 
hereby given, or to be given or be. 
queathed to her, will admit; and that 
she shall consult my executors herein- 
after named, as to the mode of my said 
children’s education.” 
called his executors gvardians, and 


By a codicil he 





thereby appointed two other persons 
guardians of his children. //edd, that 
the first executors were not 
testamentary guardians. See Conigan 
v. Kiernan, 1 Bradf. 208; McAlister vy. 
Olmstead, 1 Humpb. 210, 

In Keran v. Waller, 11 Leigh. 414, a| 
father bequeathed $15,000 to his in- 
fant son, to be invested in bank stock 
or sach other stock as his executors 
should think more profitable, “and| 
from the proceeds or dividends to| 
edacate him in the best manner, under 
the direction of said executors.” 
Held, that this was not an appoint- 
ment of ihe executors as testamentary 
guardians 

The distinction that runs through 
these cases seems to be this: that if 
gemeral expressions are used by a 
testator, conferring upon his executor 


named 


my 





or trustee power over both the person | 
and the property of the infant, the in- 
tent to constitate him also a testa-| 
mentary guardian may be inferred, | 
whereas if such executor or trustee has | 
omly the custody of the infant's prop- | 
erty, the rule is otherwise. 
In this case, the testator made Isaac | 
H Ustehinson trustee of the property 
only of the daughters, and he is there- | 
fore sot their testamentary guardian. | 
Bet smce Sally R Van Horn is en-| 
titled to ber share of the accrued pen- 
on money of her father, and also ber | 
share of that which may under the! 
United States statates hereafter come | 
to her as bas dangihiter, it 1s necessary | 
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be appointed, and therefore the court 
directs that Samuel Van Horn, who is 
now the guardian of her person, be ap- 
pointed also the guardian of her prop- 
erty, upon giving the requisite se- 
ourity. 


MORRIS CIRCUIT COURT. 


APPEAL--NEW PARTY. 


— 


Mary Philhower and David Philhower, Prose- 
cutor, v. Richard C. Farley, Def't 
{May Term, I8&.) 


On certiorari from Morris Common 


| Pleas. 


Suit brought by Farley against Mary 
Philhower, wife of David Philhower, in 
trover and conversion before a justice. 
No defence made by the defendant 
although she was present and the case 
appealed to Morris Common Pleas. 
Counsel for Mary Philhower moved to 
non-suit because in actions of tort 
against a married woman the husband 
should be joined. Counsel for Farley 
moved to amend by making the hus- 
band, David Philhower, a party, which 


}amendment the Court of Common Pleas 


allowed and put case off for the term. 
At the next term Mary Philhower ap- 
peared, case was tried and jadgment 
given for Farley, whereupon this cer- 
tiorari was brought and argued. 

Mr. Willard W. Cutler, counsel for 


prosecutor in certiorari. 


Messrs. Neighbor & Smith for de- 
fendant in certiorari. 

Maerz, J.: Two questions arise in 
this case. 1. Had the Court of Com- 
mon Pleas power to amend proceed- 
ings on appeal by adding a party de- 
fendant and bringing him into court? 
2. Was the party defendant newly 
added by the Court of Common Pleas 
brought into coart and subject to its 


thet a guardian of her property should! jurisdiction in this cause? 
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If the last question was answered in 
the negative the first need not be con- 
sidered. If the court have power of 
the kind sought to be exercised, mani- 
festly the defendant must be served 
with some process or at least with 
notice. His formal appearance, per- 
haps, would be sufficient, Here there 
was no process or notice and the mere 
fact that the proposed new party was 
present at the trial and sworn as a wit- 
ness does not answer to such an ap- 
pearance as made him subject to the 
jurisdiction of the court. He was en- 
titled to at least formal notice so that 
he could defend. That his defence 
could extend no farther than that of 
his wife will not avail plaintiff; the 
wife may have yielded or disregarded 
a good defence. 

While I need not consider the other 
question I do not propose to express 
any definite opinion thereon. I will 
state that my inclination is strongly 
against the claim of the plaintiff. The 
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court is one of purely appellate juris- 
diction and in general has no power to 
issue process and acquire new juris- 
diction, If the case was in the Cirenit 
or Supreme Court and a plea of abate. 
ment bad been filed, a mode of bring- 
ing in a new defendant is expressly 
provided by/§ 39‘of; the Practice act, 
but that section in my judgment does 
not apply to justice courts or courts of 
Common Pleas on appeal. § 301 relates 
solely to variances and amendments of 
pleadings. This amendment is more 
radical, The conclusion is that this 
judgment cannot be sustained against 
the husband. There is no dispute that 
he is a necessary party. The common 
law remains unaltered in that respect 
and in an action of tort ‘against a mar- 
ried woman the husband must be 
joined. 

The, judgment therefore against Mrs. 
Philhower ought to be set aside with 
costs. 


NEW JERSEY SUPREME COURT. 


ABSTRACTS OF DECISIONS. 





[Read at the November Term, 1882.] 

Francis v. Ogbury.—Seduction of 
Daughter—Loss of Service.—This was 
an action for damages for the seduc- 
tion of the plaintiff's daughter. The 
daughter was the hired servant of the 
defendant's father. The plaintiff ob- 
tained a verdict. On a rule to show 
cause for a new trial. Brastey, C. J., 
said: The question was whether an ac- 
tion could be maintained without proof 
of actual or constructive loss of ser- 
vice. The woman was not engaged in 
the service of her father. She was the 
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hired servant of the father of the de- 
fendant. At common law the action 
did not rest upon the parental rela- 
tionship. It did not lie in a case 
where the daughter had attained her 
majority. The injury to the parents 
feelings is just as great in that case as 
when the daughter is in her minority. 
It was the recognized doctrine that 
the parental relationship was not the 
foundation of the action, but rather the 
relation of master and servant. That 
the majority determines the relation- 
ship is settled by the authorities in 
New Jersey and elsewhere. Loss of 
service is essential. If the child is 
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only two years old the action does not 
lie. So where the child was out at 
service, and was debauched by her em 
ployer. Service must be proved, al- 
though the slightest evidence is suffi- 
cient on this point. In the case at bar 
there is no proof of service actual or 
constructive. She was actually in the 
service of another. The plaintiff 
should have been non-suited. Rule 
absolute. 

Parks v. McClelland.— Dower— Plea 
in Abatement— When a Substantial 
Plea — Misjoinder of Pleas—In an 
action of dower the defendants plead- 
ed that the alleged dowress was not 
lawfully married, That she had lived 
in adultery, and that she had died be- 
fore suit was brought. On motion to 
strike out pleas for misjoinder and in- 
formality. Derpvs, J. said: It is con- 
tended that the plea that the 
dowress died, is a plea in abatement 
and cannot properly be joined with 
pleas in bar. It is, in form, a plea in 
abatement, but in substance it is a 
substantial defence. The statute al- 
lowing several pleas in founded on the 
act of 4 Anne. Leave of the court 
rust be alleged, but is never asked for 
and need not be obtained. The court 
will strike out such pleas as it 
would not have allowed if leave had 
been asked. Pleas may not be joined 
which require different modes of trial. 
The pleas may be inconsistent. Pleas 
that go to the writ are not necessarily 
pleas in abatement. Pleas in defence 
are sometimes pleas in abatement in 
form. Dilatory pleas in abatement are 
not favored. They may not be joined 
with pleas in bar, but substantial pleas 
in abatement may be joined with pleas 
in bar. This plea will not be struck out. 
The second ground is that the plea in 
abatement is not properly verified. The 
English statute is 4 Anne Ch.6. The 
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statute is not that a plea in abatement 
shall be verified, but that no dilatory 
plea shall be admitted without verifi- 
cation, This rule is not confined to a 
plea in abatement, but may be applied 
toa plea in bar. So also a plea in 
abatement, which is not a dilatory 
plea, is not under the rule. The death 
of the defendant in dower is not a dila- 
tory plea, but a plea to the substance. 
Motion denied but without costs. 

Marts v. Cumberland Mutual Fire 
Ins. Co. Policy of Insurance—As- 
signability—Sale or Alienation of 
Property.—A policy of fire insurance 
had been assigned by consent. This 
action was brought in covenant by the 
assignee. Drxon. J. said: It is urged 
that covenant is not the proper form 
of action. This objection is futile. 
When the assignment is consented to 
the covenant becomes a covenant with 
the assignee ; and after discussing the 
successive statutes in regard to assign- 
ment of bills, bonds and other writings, 
(R. S. 801, § 2, P. L. 1863, § 1, and 
Rev. 850, § 19,) he held that a policy 
of insurance is assignable and that suit 
may be brought upon it in the name 
of the assignee. 

The other question is whether there 
had been such a sale or alienation as 
to defeat the policy. The property 
had been sold by the sheriff under ex- 
ecution in a foreclosure case. The fire 
took place before the deed was deliy- 
ered. The sale was not carried out 
and the property was put up for sale 
and scld again after the fire, and a deed 
was delivered upon this sale. Sale or 
alienation means sale or other mode of 
alienation. A sheriffs sale is not an 
alienation but only a contract of sale. 

v. 5 N. Y. is distinguish- 
able. In that case all the rights of 
the mortgagor had been cut off. Here 
the mortgagor was not yet absolutely 














cut off. He still retained his equity of 
redemption. The doctrine of relation 
has no bearing because no deed was 
ever delivered in pursuance of the first 
sale. 

Another objection was that the hus- 
band had no insurable interest. He 
had a right to insure in bis own name 
for his wife’s benefit, The question 
therefore is whether the wife had 
an insurable interest. Held, that she 
had. Her interest was not cut off. 
Her right to redeem was a sufficient 
interest. 

Lastly, as to the effect of the assign- 
ment to the mortgagee. The right to 
sue became vested in Powell and the 
plaintiff jointly. The plea was just- 
ly of non-joinder. In the absence of 
notice, however, the defendant had no 
right to object. A different view, how- 
ever, was taken at the trial. Verdict 
set aside‘on this ground only. 

State v. Society for Establishing 
Useful Manufactures. — NVwisance — 
Dedication of Streets, cum onere— 
Raceway unguarded near public street. 
—On Error to Passaic Oyer and Ter- 
miner, Lands along side of the de 
fendant’s raceway had been dedicated 
to the public for use as a street. 
The raceway was unguarded at the 
time of the dedication. An indictment 
was found against the defendants for a 
nuisance in maintaining the raceway 
unguarded. The case went to the jury 
on the question of proper guards only. 
The court below overruled the defence 
that the streets were accepted, dedica- 
ted and were cumonere. Drxon, J. af- 
ter stating the facts, said: The indict- 
ment itself alleges that the streets 
were public streets. This is an admis- 
sion of acceptance. The duty of the 


land owner arises not from making, 
but from continuing the excavation. 
No matter whether it is natural or arti- 
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ficial. There is no difference between 
a case where the street had been dedi- 
cated by the owner and other cases, 

The injury in this case is not caused 
by the operation of the raceway, but by 
its existence, It differs from a case of 
nuisance and private injary. 

All dedications are cum onere, A 
way may be subject to a right to plough, 
or to the existence of a ledge of rocks, 
ete. 

This is an indictment for obstructing 
a street, although the land is not in the 
street. This makes no difference, but 
if the public takes this way subject to 
obstructions within the line of it, so 
much more does it take it subject to 
this danger or obstruc‘ion. 

The public having taken the land 
takes it as it was. Great hardship 
would exist ifowner having dedicated 
land under certain circumstances is 
obliged to change those circumstances 
to his own disadvantage. Rule abso- 
lute. Drxon, J., dissented. 

State, Morgan, pros. v. Elizabeth.— 
Taxation—Limited District—LIllegal 
Tax Sale—This was a certiorari to 
bring up a sale for taxes in Elizabeth. 
It was agreed that there had been no 
laches on the part of the prosecutor. 
The city authorities had created a 
Lamp District within the city, with lim- 
its narrower than those of the city, and 
had raised taxes within this district for 
certain purposes which were very gen- 
eral in their nature, The fire expenses 
were assessed upon this district alone. 
All this was done by the authority de- 
puted by the Legislature. The taxes 
having remained unpaid the lands of 
prosecutors were sold to the city for 
900 years. Van Syoxet, J. after stat- 
ing the facts, said: The power of the 
Legislature itself to make such a dis- 
tribution of taxes may well be denied 





and especially its power to depute it to 

















the common council. Taxation for 
general purposes can not be limited to 
a definite area, arbitrarily fixed without 
reference to the purposes, Cases of 
road districts and of school districts 
are not analogous. The Legislature 
cannot dedicate,to another body what 
it cannot do itself. It has no power to 
authorize such a distribution of taxes. 
The law is also open to the objec- 
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tion that the constitution provides for 
taxes being levied under general laws 
and uniform rules. 

The sale of the lands for 900 years, 
was in itself invalid. Fifty years only 
is allowed by the municipality; the 
prcvision for 900 years applies only to 
other purchasers. Sale set aside. Ref.- 
erence order to correct assessment of 





MISCELLANY, 


EXAMINERS’ QUESTIONS. 

The following are the questions for written 
examination of applicants for license, at the 
November term of the New Jersey Supreme 
Court : 

COUNSELLORS’ QUESTIONS. 

1. In what case are the words ~ heirs and 
assigns ” not necessary, in devises of land in 
this State, to create an estate in fee simple? 

2. In cases of devise of lands by the owner 
thereof to any person for life, and at the death 
of the person to whom the same are so devis- 
ed for life, to go to bis or her heirs, or to his 
or her issue, or to the beirs of his or her 
body, what estate passes? 

3. Wherein does the case in the preceding 
question differ from the rule in Shelley's case? 

4 Suppose lands are conveyed to A for 
life, and upon his decease to his children, does 
this come within the rale in Shelley's case? 
State the distinction. 

5. What effect has the statute of New Jer- 
sey upon estates in fee-tail? 

6. What is a will ; acd whatare the requi- 
Sites necessary in this State in the execvtion 
of a will? 

7. What isadeed? What are the requisites 
ofadeed? Whatare the legal and orderly 
parts of a deed? 

8. What are the general rules and maxims 
as laid down by the Courts, in construing wills 
and deeds * 

9. What is 2 covenant ampexed to or run- 
ning with the land’ Give examples. 


10. What are the seven common law rules or 
canons of descent, and wherein are they 
changed by the statutes of this State? — 
| 11. What is title by descent? . What is ti- 
| tle by purchase, and what does it include? 
| 12. What is a contingent legacy? What is 
|a vested legacy? 

13. What is an executory devise of lands, 
and wherein does it differ from a remainder? 

14. What is the difference between a condi- 
tion in deed, and a limitation in law? 

15. What is tenancy by the curtesy? 
are its necessary requisites? 

16. What is tenancy in dower? 

17. What is jointure? 

18. In what cases may a widow waive joint- 
ure and demand her dower? 

19. In what cases, under the Statute of Now 
| Jersey, may a wife, who shall survive her hus- 
band, be entitled to dower in his lands, where 
he devises lands to her for her life, or other- 
wise, by a will duly executed ? 

20. What is a trust ; what isthe difference 
between simple and special trusts? 

21. What is the distinction in law between 
public and private trustees ? 

22. What isa corporation? How are cor- 
porations created under the laws of New Jer- 
| sey ? 

23. What are the methods of recov 
setting off dower, in this State ? 

24. What are the different methods of ob- 
taining partition of lands in this State? 

25. What are the real or mixed actions 
kaown to the las of New Jersey? 


What 


or 












































ATTORNEYS’ QUESTIONS. 
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18. If a railway accident happens by the 


1, Explain the distinctions between con-| breaking of a wheel, what must the railway 
tracts arising out of agreement and contracts | company prove to escape liability for an ~p 
implied in law. Give an example of an ex-| jury toa passenger? Would they escape fo 
press contract, and of an implied contract | the same reason, liability for the destruction 
arising out of agreement, and of a contract | by the same accident of a lot of tea or sugar 


implied in law. 
2. Isa mere moral obligation a sufficient 


received by them as common carriers? 


14. What are the different kinds of bail- 


consideration for an express promise? Give] ment, and what is the extent of the liability of 
your reasons. Js a man liable upona promise | the bailee in each case? What is the leading 
made upon no new consideration to pay a/case on bailments? What is the principal 
debt from which he has been discharged by | source of the law on this subject ? 


bankruptcy? On what principle is this? 


15. In what cases may a capias ad respon- 


Does it make any difference whether the prom- | dendum be issued in an action ex contractu? 


ise is in writing or not, and why? 
8. What isa debt? Does the promise to 


your reasons. 


In an action of tort? 


16. Within what time must the several 


pay the debt-of another create a debt? Give | pleadings be filed in a common law suit? If 
, the pleadings are filed outside of the statutce 


4. If aman has made a contract with an-| ry limits, what rules of practice prevail? 


other to erect a building which is to be paid 


17. What is evidence? Into what classes is 


for on completion, and before it is finished, it| it usually divided? What is secondary evi- 


is struck by lightning and burned up, who 
must bear the loss? Give reasons for your 
opinion. 

5. What contracts are declared by the stat- 
ute of frauds to be invalid unless the contract, 
or some nate or memorandum thereof be put 
in writing? 

6. Within what time must an action be 
brought upon a sealed instrument? Upon a 
simple contract? What exceptions are there ? 

7. What is the effect of a seal at common 
law with reference to the consideration of a 
contract? Has there been any modification of 
this by statute? 

8. What is recoupment? In what actions 
may the defendant recoup damages? How 
doex recoupment differ from set-off ? 

9. The payee of an overdue promissory note 
transfers it by indorsement in the ordinary 
course of business, to one who transfers it in 
the same way to another ; what must the hold- 
er do to make the endorsers liable, in case the 
maker should not pay it ? 

10. Within what time must a check be pre- 
sented for payment, so as to hold the drawer 
in case of the failure of the drawee? 

11. What is the meaning of ‘‘ contributory 
negligence” in actions fornegligence? What 
effect has it upon the right of the plaintiff to 
recover? * 

12. May an action be maintained for dama- 
ges occasioned by the death of a person? 
State the rule at common law and under the 


dence? What is the rule as to its admission? 
18. Can parol evidence be admitted in any 
case in explanation of a written coutract ? 

19. State the evidence to bw adduced on the 
trial of actions pf trover, and replevin re- 
spectively? What change has been made in 
the latter case by statute? 

20. At what stage of the suit may either 
party be examined before trial? How do you » 
proceed to obtain such examination, and what 
is the force and effect of such testimony when 
taken ? 

21. In what cases must the attesting witness — 
to a document be called on a trial ? 

22. What is estoppel? What kinds are 
there? What is equitable estoppel? 

23. What are the principal grounds of 
equity jurisdiction? Give exumpies of the 
kinds of relief to be sought in equity. 

24. Mention the proceedings to be taken for 
the foreclosure of a mortgage from the begin- 
ning to the end in an uncontested suit. 

25. What is eminent domain? What are 
the constitutional limitations upon it? 

26. On a sale of personal property is deliv- 
ery necessary to pass the title? What is the 
measure of damages in an action upon a con- 
tract of sale (1.) where the property has pass- 
ed? (2.) where it has not passed? If the 
property has passed and the buyer refuses to 
take the goods, what must the seller do with 
them? 

27. A bought of B two hundred bushels of 





etitu.., 


corn, out of a lot of four or five huudred bush. 





A mL ne att 
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els in B’s crib-house. He inspected and ap. 
proved of itas it lay in bulk, and gave his 
note for it, but the arrangement was that it 
should be left in crib witb the rest until it was 
hardened, and then B was to deliver it. The 
whole lot of corn was afterwards levied on by 
the sheriff as the property of B. After the 
levy, B measured out and delivered 200 bush- 
els to A. Could the sheriff recover in an ac- 
tion of troveragainst A? Give reasons for 
your opinion. 





NOTES OF CASES, 


Judge Nixon has granted a preliminary in- 
Junction at the suit of the Humphrey's Spe- 
cific Homeopathic Medicine Company against 
Christopher Wenz, restraining him from sell- 
ing medicines under the name of Reeves’ Hom- 
a@opathic Specifics with the medicines number- 
ed to correspond with the numbers upon a list 
of diseases. This plan had been adopted by 
the complainant and their medicines had be- 
come widely known as Humphrey’s Homco- 
pathic Specific. The use of the same plan and 
& similar name was held to be an infringment 
of the rights of the complainant. 





In the case of the Ocean Beach Association 
v. Yard, the Chancellor has denied the motion 
to amend the bill after testimony taken to in- 
*lude a tract of land which was supposed to be 
embraced in the original description but which 
the evidence showed was not. The complain- 
Snt’s had had their attention called to the mat- 
ter before, but their surveyor had insisted that 
the original description was correct. 





Judge McCarter has decided that where an 
executor has retained, for ten years, bank 
shares which had been left by his testator, 
and the bank failed before the passage of the 
act of November 17, 1881, ch. 115, the execu- 
tor is liable for the loss. The decision followed 
that of Stewart, J., In re Voorhees, 3N. J. L. J. 
211. This act was passed to change the rule 
laid down in that case in order to relieve exec- 
utors in such cases and to prevent the sacri- 
fices of securities by hasty sales. The ques- 
tion Whether the law applies to a case in which 
the testator died before the law, and the loss 
occurred after it was passed, is now before 
Judge,MeCarter in Sayre v. Sayre. 





., Charles H. Houghton who was convicted of 
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alse vouchers has been sentenced by Judge 

Nixon to only a fine of $500 and costs. The 
Judge was evidently inf! uenced by the fact that 
Houghton had lost a legin the war. His own 
admissions in the case were alone enough to 
prove with absolute certainty that he had 
been guilty of deliberately taking money which 
did not belong to him by means of false and 
forged vouchers, prepared by himself or under 
his direction for that purposé, and yet, the 
Judge says, he failed tosee anything which in- 
dicated any intention to defraud. 





PERSONAL. 


Mr. James W. Vroom has opened 4 law office 
in Denver, Colorado. 

Mr. Frank B. Allen intends to go to Bis- 
mark, Dakota, where he will join Mr. Francis. 

Judge McCarter and Mr. Louis Hood have 
formed a partnership nnder the name of Mc- 
Carter and Hood. Their office is at No. 721 
Broad street, Newark. Mr. Hood was gradu- 
ated at the Yale Law School. He is a member 
of the New York bar, and was admitted in New 
Jersey at the last term. 

Messrs. F. W. Leonard and F. M. McDer- 
mott have joined partuership. 

Mr. Sergeant Ballantine, the distinguished 
English barrister, sailed from Liverpool for 
New York on the Servia, November 27th. 

Thomas V. Arrowsmith, who has been clerk 
of Monmouth County since 1858, has resigned 
on account of failing health. The Governor 
has appointed Joseph C. Arrowsmith, his son, 
to take his place for the unexpiredterm. This 
is a long clerkship, but not equal to that of 
Jonathan Hand who has been clerk of Cape 
May County for at least thirty-five years. 


MOTION FOR A RE-HEARING. 


In the case we referred to in a note on page 
354 the court has since granted a re-argument 
on motion of one of the judges who voted for 
the judgment, and without the vote of the 
judges who did not hear the case. 





THE MECHANICS’ NATIONAL 


BANK. 


The Banking House of the Mechauics’ Na- 
tional Bank of Newark was put up for -sale 
by public auction, on Nov. 28d, by direction 
of the Receiver under an order of the U. 8. 
District Court. It was sold to the Howard 
{ Savings Institution for $74,000. 











of the United States, being attended with a 
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The prelimivary injunction against John J. 
Ghegan at the suit of the American Bell ‘Tele- 
phone Company was not granted upon a full 
hearing of the defendant’s case. The Judge 
said that he should feel bound on this prelim- 
inary motion to follow the decision of Judge 
Lowell, in favor of the patent, unless it could 
be shown to have been obtained by collusion, 
and Mr. Harding for the defendant on the 
close of the complainant’s argument said, that 
in view of the position announced by the 
Judge and of the fact that it was impossible to 
present the defendant's case fully on ex parte 
affidavits, he would prefer to abandon the op- 
position to the preliminary injunction and pro- 
ceed at once to prepare the case for final hear- 
jng. The order for injunction was, therefore, 
entered, and the Judge said, that on final 
hearing he would not feel bound to follow 
Judge Lowell, but would determine the whole 
case as presented by the proofs. The case in- 
volves the validity of the Bell patents fur the 
telephone, and the question whether the de- 
fendants’ invention is an infringement. A de- 
cree for the defendant would destroy the 
great monopoly of tue Bell Company. 





SERVICE OF PROCESS ON THE 
UNITED STATES. 


A bill of foreclosure was presented to the U. 
8. District Attorney last month with a request 
that he would enter an appearance for the 
Government, The United States had recover- 
ed a judgment which was a lien upon premises 
which had been sold under a prior mortgage, 
and this was a bill of strict foreclosure. The 
bill contained the prayer which is found in 
Dickinson’s Precedents, on page 100, ‘* May 
it please your Honor that the District Attorney 


copy of this bill, may appear and put in an 
answer thereto, and stand to and abide by 
such order and decree in the premises as to 
your Honor shall seem meet, etc.” The Dis- 
trict Attorney declined to enter an appearance, 
saying that he had no right to do so. The 
Chancellor is of course without power to com- 
pel Lim to appear, and the prayer of the bill 
is on the face of it a vain oneas addressed to 
the Chancellor. The case referred to in Dick- 
inson as authority for the form is Elliott v. 
Van Voorst, 3 Wall. Jr., 299. _ This however 
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held that the United States cannot be made a 
party defendant in any suit and that the Dis- 
trict Attorney has no authority to enter an ap- 
pearance. See United States v. Eckford, 6 
Wall. 487, and the recent case of Bush v. 
United States which appeared in the Reporter 
of Nov. 22d, 1882, vol. 14, p. 641. 





ATTORNEYS AND COUNSELLORS. 
The following gentlemen were admitted to 
practice at the November term of the Supreme 
Court : 
Counsellors—Spencer Weart, George A, An- 
gle, Chandler W. Riker, Wm. G. E. See, W. 
8. Gilbert, Jr., M. R. Sooy, Henry E. Wills, 
Wm. B. Gilmore, Wm. H. Bradley, Charles 
P. Nicoll, Craig A. Marsh, Wm. D. Mills. 
Attorneys—Edward 8. Allen, John A, Steen, 
Samuel G. H. Wright, Alexander Grant, Geo. 
R. Davis, Mungo J. Currier, Charles C. Polk, 
Alexander Elliott, Jr., Wessels Ryerson, Louis 
Hood, Frank M. McDermit, A. Van Liew Pum- 
yea, James B. Nixon, Kent K. Stearns, John 
F. Harned, Joseph R. Taylor, Jr., Edward K, 
Saunders, Thomas P. Curley, Henry C. Hunt, 
Joseph A. Beecher, Henry H. Copeland, Harry 
H. Sharp, Robert E. Van Hovenberg, Henry. 
F. Galpin, Frederick W. Hope, George Coul- 
son, William W. Welch, John Rellstab, Jr., 
George W. Wheeler, Jr., A. Randolph Cogan, 
D. W. McCrea, J. Oakley Nodyne, David Dem- 
arest Zabriskie, Edward Scheel, Edwin A. Ray- 
ner, Lawrence H. Hunt, John H. Dahlke. 





FIRST NATIONAL BANK OF NEW- 
ARK. 





A settlement between the stockholders and 
the directors has been reached by which the 
stockholders are to receive back the ninety 
per cent. of the money paid by them on the 
assessment upon their stock. The contract is 
signed by John R. Emery on behalf of the 
stockholders and Jabez Cook on behalf of the 
directors. It was assented to by the Receiver 
and the U. S. District Attorney, with the ap.. 
proval of the Comptroller of the Currency. 
Fifty per cent. bave already been paid, and 
notes have been taken for the remainder, but 
the stock is to remain in the hands of Garret 
A. Hobart, as trustee, until the notes are paid. 
Mr. Hobart is to retain the control of the as- 
sets of the bank and disposition of suits as as re- 





has been overruled and it has repeatedly been 


ceiver until the notes are paid. 





























































EXTRADITION OF WM. A. HALL. 





Chancellor Boyd and Justices Proudfoot and 
Ferguson delivered judgmevt Nov. 11, in the 
case of William A. Hall, formerly clerk in the 
Comptroller's office in Newark. All three 
held that the prisoner’s offence constituted the 
crime of forgery at common law, and ordered 
that the prisoner be remanded for extradition. 
They held that the cases of R. E. Windsor and 
others were not analogous. Judge Proudfoot 
quoted an Imperial statute, passed in 1870, de- 
claring that offences classed under the offences 
enumerated in the Ashburton treaty came un- 
der its provisions. The case has been taken 
to the Court of Appeals. 

ANECDOTES. 

A certain barrister named Jones, who prac- 
ticed in Brougham's time, contracted a habit 
of commencing the examination of a witness 
with these words: “ Now, sir, I am going to 
put a question to you, and I don’t care which 
way youanswer it.” Brougham had begun, like 
many others, to grow tired of this eternal for- 
mula. One morning he met his brother law- 
yer near the Temple, and addressed him thus: 
** Now, Jones, I am going to put a question to 
you, and I don’t care which way you answer it 
—How do you do ?” 

Nobody was more bitterly witty than Lord 
Ellenborough. A young lawyer, trembling 
with fear, rose to make his first speech, and be- 
gan: ‘*‘My Lord, my unfortunate client—my 
lord, my unfortunate client—my lord, my un- 
fortunate client—my lord—” ‘‘Go on, sir, go 
on,” said Lord Ellenborough ; ‘‘as far as you 
have proceeded hitherto, the Court is entirely 
with you.” 


BOOK NOTICES. 





American Law Stvupres, on SELF-PREPARATION 
vor Practice in THE Unrrep Srares, by 
JohmC. Reed. Little, Brown & Co. 1882. 
A book that will take a student at the out- 

set of his studies and tell what the law is, and 

how it is to be read, must be a great relief toa 

young man who has been set down with a 

Blackstone in his hand and told to read law. 

This book of Mr. Reed's, after speaking of the 

qualifications of the student, explains where 

and how the lew is to be found; suggests the 
books that are to be read and gives courses of 
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study on various subjects with comments on 
the books in detail. There are also chapters 
on the management of cases and on advocacy ; 
hints on non-legal studies that are useful tothe 
lawyer, and much that is valuable in the way 
of advice and direction. The style unfortun- 
ately is labored and therefore tiresome. In a 
book like this, simplicity and directness is 
greatly to be desired. We earnestly recom- 
mend it, however, for the information which 
it contains about books and the bringing to- 
gether of facts about the law and legal priuci- 
ples which a student would grope for a long 
time if left to the various text books alone. 





A Concrsz TREATISE ON THE PRINCIPLES OF 
Equity PLEADING WITH PRECEDENTS, b 
Franklin Fiske Heard. Boston: Soule i 
Bugbee. 1882. 

We mentioned this book in October and 
now after a careful examination of it we wish 
to recommend it cordially to all lawyers who 
want a clear and simple statement of the rules 
and principles of equity pleading as it exists at 
the present day. The formsof billsare simpler 
than those used in New Jersey, but they are 
open to no legal objection and may furnish 
hints for simplifying our forms which contain 
some meaningless words as well as unnecessary 
vituperative epithets. Mr. Heard, however, 
has made a mistake in looking too exclusively 
to the practice in England and Massachusetts. 
He would have learned something from the 
practice of New Jersey where the outline of 
the old forms remains to suggest certain prin- 
ciples which are lost sight of in the use of the 
simpler forms. For example, Mr. Heard says 
that the bill now consists of only four parts, 
the address, the names,the stating part and the 
prayer for relief. If we add to these the 
prayer for process, this division is sufficient 
for ordinary bills, but the charging part can- 
not be forgotten without losing sight of the 
principle that a bill in equity contains in itself, 
the replication to the defensive part of th 
answer. If this replication is not in the bilf 
it is nowhere on the record, for the formaj)) 
replication is only a joinder in the issue mad¢é” 
by denying part of the answer and is not .* 
reply to any new matter which the answer) 
may set up. See Langdell’s Summary oF | 
Equity Pleading p. 58, which by the way is) 
very valuable work on this subject. es 









































